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Abstract 
 
The  subjec t  o f  the thes i s  is  Onl ine  Dispute  Resolu t ion 
(ODR) and  the  a im of  the  thes i s  i s  to  propose  a  model  ODR 
sys tem based  on  the  exper ience  of  the  d i spute  reso lu t ion 
movement .  ODR is  no t  an  iso la ted phenomenon of  recent  t imes 
but  a  resu l t  o f  the  evolu t ion  of  d i sputes  and  d i spute  reso lu t ion .  
In i t i a l l y,  d i sputes  occurred  between  par t ies  wi th  geographica l  
p roximity and  for  which  t rad i t ional  cour t s  were  the  pr inc ipal  
way of  reso lu t ion .  However ,  as  people  s tar ted  to  t ravel  fur ther  
d i s tances  and  communicate  f rom afar ,  d i sputes  evolved  as  they 
increased  in  number ,  became more  complex  and  increas ingl y 
cross  border .  Dispute  reso lu t ion  evolved  in  para l lel  and  
Al ternat ive  Dispute Resolut ion  (ADR) was  employed .  However ,  
d i sputes  evolved  once  more  when the  wor ld  en tered  into  the 
d igi ta l  e ra .  Not  on ly d i sputes  became yet  again  increas ingl y 
cross -border ,  bu t  new d isputes  appeared  tha t  a rose  sole ly in  
cyberspace .  In  order  to  sa t i s fy the  requi rements  of  the  d igi ta l  
e ra ,  d i spute  resolu t ion  brought  forth  the  concept  of  ODR.  ODR 
arose  f rom the  combinat ion  of  ADR and the  Informat ion  and 
Communicat ion  Technology ( ICT)  of  the  d igi ta l  e ra .  Al ternat ive 
means  of  d i spute  reso lu t ion  were  t ransfer red  to  the  v i r tua l  wor ld 
and  gave  b i r th  to  Onl ine  Dispute  Resolu t ion .  ADR and ODR are  
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examined  ex tens ively,  and  the  examinat ion  inc ludes  the i r  
concepts ,  the i r  o r igin ,  the  main  forms  of  negot ia t ion,  media t ion 
and  arb i t ra t ion  and the i r  onl ine  equivalen ts ,  as  wel l  as  the i r  
advantages  and  drawbacks .  
The thes i s  i l lus t ra tes  the  evolut ion  of  di sputes  and  d i spute 
reso lu t ion  f rom the “analog”  era ,  when d i spute  resolu t ion  was  
face  to  face ,  to  the “d igi ta l”  era ,  when d i sputes  are  reso lved  in  
cyberspace .  It  demons t ra tes  tha t  ODR is  a  necessi t y of  the 
d igi ta l  e ra  bu t  a l so  tha t  i t  has  the  potent ia l  to  be  a  revolu t ionary,  
e f fec t ive  and  success fu l  way to  reso lve  d i sputes;  a  way tha t  wi l l  
be  the  fu ture  of  di spute  resolu t ion .  Based  on  the  exper ience  
accumulated  by examining the  evolu t ion  of  di spute  reso lu t ion 
and  based  on  the  conclus ions  drawn,  the  thesi s  formula tes  a  
proposal  for  the  ODR sys tem.  The thes i s  descr ibes  the ODR 
sys tem,  f rom i t s  th ree  s tep  process  and  the  necess i t y of  on l ine 
arb i t ra t ion ,  to  the ODR network ,  the  regula t ion  of  the  ODR 
sys tem,  the  technologica l  a rch i tec ture  of  ODR providers ,  the i r  
funding,  as  wel l  as  the  necessary s teps  of  crea t ing  awareness  and  
t rus t  so  tha t  ODR fu l f i l s  i t s  fu l les t  poten t ia l .  
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I n t r o d u c t i o n  
 
Disputes  ex is ted  as  long as  humans .  Disputes  are  the  resu l t  
o f  the  inevi tab le  conf l ic t  be tween  humans ,  the  resul t  o f  the  
s t ruggle  be tween  par t ies  wi th  col l id ing in teres t s  or  goals .1 
Disputes  ar i se  in  every envi ronment  f rom the  family to  a  
commercia l  envi ronment ,2 to  any onl ine  community.  There’ s  no 
way to  prevent  d i sputes  f rom ar i s ing.  But  as  long as  there  were  
d i sputes  people  a lways  found wa ys  t o  reso lve  them.  Although 
there  have  a lwa ys  been  ex t ra- jud ic ial  ways  of  d i spute  reso lu t ion,  
f rom a  ver y ea r ly on  poin t  in  human coex is tence ,  the  pr imar y 
way to  reso lve  d i sputes  has  been  reso lu t ion  through the  cour t s .  
This  solu t ion  was more  than  reasonable  in  the  pas t  because  
d i sputes  were  fewer  in  number  and used  to  ar ise  mos t ly ins ide 
the  boundar ies  of  smal l  socie t ies ,  the members  of  which were  
s i tua ted  in  regional  prox imity.  However ,  as  t ime passed ,  
humani ty evolved  and  the  way people  came in to  contac t  and 
communicated changed  rad ica l l y;  consequent ly d i sputes  evolved 
                                                          
1
 “The basic premise of conflict was always the same: an expressed struggle between at least two 
interdependent parties who perceive scarce resources, incompatible goals and interference from 
the other party in achieving their goals” See KATSH Ethan, Dispute Resolution in Cyberspace,  
Connecticut Law Review, vol. 28, 2006, p. 953.  
2
 “Disputes are a fact of life in business. In fact, businesspeople often benefit from conflict, as it 
can result in energy, motivation, productivity, and creativity. The challenge lies in managing 
conflict so that it doesn’t impede progress, or worse, destroy the capacity to achieve business 
goals”. See RULE Colin, Online Dispute Resolution For Business: B2B, E-commerce, Consumer, 
Employment, Insurance, and other Commercial Conflicts, (John Wiley & Sons) 2002, p. 1. 
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in  para l le l .  People  s tar ted  to  t ravel  longer  d i s tances ,  in terac t  
wi th  o ther  people  of  very d i f feren t  cu l tures  and  d i sputes  s tar ted 
to  involve  much more  complex  than  every da y i ssues .   
The  inabi l i t y of  t rad i t ional  cour t s  to  reso lve  these  d isputes  
brought  a t t en t ion  to  the  a l ready ex is t ing methods  of  ex t ra-
jud ic ia l  di spute  reso lu t ion  as  an  a l te rnat ive  to  the  cour ts .  As  
humani ty evolved  even  fur ther  by minimizing d i s tances  and 
fac i l i t a t ing global  communicat ion ,  the  need  for  a l t e rnat ive 
d i spute  resolu t ion  grew even  more .  Dur ing the  las t  quar ter  of  the  
20 t h  cen tury the  in teres t  in  a l te rnat ive  d i spute  reso lu t ion  grew 
dras t ica l l y and  severa l  methods of  ADR were  increas ingly used  
to  reso lve  a l l  k ind  of  d i sputes ,  wi th  more  representa t ive  among 
them negot ia t ion,  media t ion  and  arb i t ra t ion .  Al though ADR was  
not  per fec t  and  problems  arose ,  however ,  the  cons iderab le  
advantages  outweighed  any poten t ia l  di f f icu l t i es .  ADR methods 
a l lowed for  cons iderab le  t ime and  cos t  sav ings ,  confident ia l i t y 
and  f lex ibi l i t y in  the  process  and  turned  the  focus  of  the  
reso lu t ion  towards  a  conci l i a tory funct ion .  
With  the  advent  of  t echnology and  the  appearance  of  the  
in ternet ,  the  way of  communicat ion and  wi th  i t  the  nature  of  
d i sputes  evolved  once  more .  The wor ld  en tered  the  d igi ta l  e ra  as  
in format ion  s tar ted  to  be  s tored ,  t ransmi t ted and shared ,  
communicat ion  s tar ted  to  be  possib le  th rough a  computer  screen  
and  a  whole  v i r tua l  wor ld  was  crea ted  in  para l le l  wi th  the  rea l  
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world .  The vast  t echnologica l  development  and  the rap id  
d i sseminat ion  of  in format ion  inf luenced the  nature  of  d i sputes  as  
i s  ev ident  par t icu lar ly in  commercia l  d i sputes ,  where  
Informat ion  and  Communicat ion  Technology3 a l low for  an  
overwhelming f low of  in format ion  which  enables  par t ies  to  
per form,  ra ther  eas i l y,  l imi t less  t ransact ions  around the  wor ld .4 
The  in ternet  has  developed  in to  a  too l  tha t  fac i l i t a tes  global  
t ransact ion ,  ins tan t ly,  wi th  the  push of  a  bu t ton .  Unfor tunate ly,  
in  the  cyber  wor ld ,  as  eas i l y as  in  the  rea l  wor ld ,  these  
in terac t ions  can  resu l t  to  di sputes ,  over  mat ters  as  d iverse as  to  
i t ems  of  privacy,  serv ice  qual i t y,  defamat ion  and  in te l lec tual  
p roper t ies .   
The  ab i l i t y to  communicate  wi th  someone who might  be 
s i tua ted  on  the  o ther  end  of  wor ld  by pushing a  s ingle  bu t ton ,  
c rea ted  new k inds  of  d i sputes  bu t  al so  changed  the  nature  of  the  
o ld  ones .  Tradi t ional  d i sputes  became increas ingly cross -border ,  
and  new d isputes  arose ,  thi s  t ime border less ,  as  the  v i r tua l  wor ld 
knows no  boundar ies .  Disputes  increased  in  number  as  anyone  
could  be much eas ier  involved  in  a  di spute  s imply b y access ing 
the  in ternet .  New disputes  of  l esser  va lue  arose ,  for  which  no 
avai lab le  pa th of  reso lu t ion  ex is ted . 5 Trad i t ional  forms  of  
                                                          
3
 Hereafter will be referred as ICT. 
4
 DOMENICI Kathy, Mediation: Empowerment in Conflict Management Prospect, (Height: 
Waveland Press, Inc.), 2006, p. 18.  
5
 Disputes arising from e-commerce i.e. transactions over the Internet and m-commerce i.e. 
transactions through the use of a mobile device. 
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dispute  resolu t ion  were  unequipped  and  inadequate  to  address  
and  reso lve  these  d i sputes .  The need for  a  sys tem capable  to  
adapt  to  the  new ways  of  communicat ion  for  the  resolu t ion  of  
d i sputes  became increas ingly apparent  dur ing the  pas t  two 
decades  and  seemed to  sugges t  tha t  the  mos t  su i tab le  approach  
would  be  found in  the  means  of  a l t e rnat ive  d ispute  resolut ion .6 
As  d i sputes  evolved so  did  di spute  resolu t ion .  Al ternat ive means  
of  d i spute  reso lu t ion  were  t ransfer red  to  the  digi ta l  e ra ,  to  the  
v i r tua l  world  and  gave  b i r th  to  Onl ine  Dispute  Resolut ion.7  
ODR arose  f rom the  combinat ion  of  ADR and ICT tools .  
Technology was  added  as  the four th  par ty to  complement  the 
t rad i t ional  th ree  s ide  model  of  the par t i es  involved  in  the  
d i spute and  the  thi rd  neut ra l  par ty.  The  ADR methods gave  b i r th  
to  corresponding ODR methods  wi th  mos t  representa t ive 
amongs t  them,  onl ine  negot ia t ion ,  onl ine  mediat ion and  onl ine 
arb i t ra t ion .  Many ODR in i t i a t ives  were  born  the  pas t  two 
decades ,  f rom the  Vi r tua l  Magis t ra te  to  EBa y and  Pa yPal ,  which  
are  count ing mi l l ions  of  reso lved  d i sputes .  ODR presented  many 
and  h ighly impor tan t  advantages  a l lowing for  cons iderab le  t ime 
and  cos t  sav ings ,  p rovid ing f lex ib i l i t y in  the  proces s  and  
increased  convenience  for  the  d i sputan ts .  Unfor tunate ly,  bes ides  
the  invaluable  advantages ,  ODR presented  severa l  d rawbacks  
                                                          
6
 BENYEKHLEF Karim and GELINAS Fabien, Online Dispute Resolution, Lex Electronica, vol. 
10, No. 2, 2005, p. 11. 
7
 Hereafter will be referred as ODR. 
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such  as  the  unfamil iar i t y of  users  wi th  the  new ICT tools ,  the  
lack  of  human in terac t ion  and  face  to  face  contac t ,  concerns  
re la t ing to  au thent ic i t y,  da ta  secur i t y and  conf ident ia l i ty bu t  
mos t  importan t ly drawbacks  involving the  enforcement  of  
deci s ions .  However ,  as  i s  ev ident  by the  use  of  the  te rm 
“drawbacks” ,  these  problems  are  no t  wi thout  a  possib le  solu t ion .  
The long exper ience  of  the  ADR movement  as  wel l  as  the  
re la t ive ly shor t  bu t  s t i l l  enl igh ten ing exper ience  of  the ODR 
movement  provide  the  necessary knowledge for  the  s t ructur ing 
of  an  ODR sys tem that  t akes  advantage  of  the  invaluable 
benef i t s  o f  ODR and a t  the  same t ime overcomes  a l l  the  poten t ia l  
d rawbacks .  This  research  pro jec t  a ims  to  do  exact ly tha t .   
The  thes i s  i s  div ided  in to  two main  par t s  and  each  of  these  
i s  fur ther  d iv ided  in to  two halves  and  each  hal f  in to  i t s  re levant  
chapters ,  sec t ions  and  paragraphs .  The f i r s t  par t  o f  the  thes i s  
provides  an ex tens ive  research  to  bo th  ADR and ODR.  It  
demons t ra tes  the  evolu t ion  of  d i sputes  and  the  appearance  of  
ODR as  an  unavoidable  resu l t  o f  tha t  evolu t ion .  The f i r s t  ha l f  o f  
the  f i r s t  par t  i s  dedica ted  to  ADR in ,  what  i s  ca l led  for  
presenta t ion  purposes ,  the  analog era .  I t  b reaks  down ADR from 
i t s  def ini t ion  and  i t s  evolut ion  dur ing the  ages ,  to  i t s  mos t  
representa t ive  techniques  tha t  became the  s tepping s tone  for  
ODR,  i t s  invaluable  advantages ,  mos t  of  which  were  “ inher i ted”  
by ODR,  to  f ina l l y i t s  mos t  concern ing inef f ic iencies  tha t  paved  
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the  way for  ODR.  The second hal f  o f  the  f i r s t  par t  i s  dedica ted  
to  ODR, f rom the  def in i t ion and the  ident i f i ca t ion  of  
t echnology’s  impact ,  to  the  shor t  hi s tory of  ODR and the  most  
in f luent ia l  in i t i a t ives ,  to  f inal l y the  invaluable  advantages  of  
ODR that  assure  of  i t s  success fu l  fu ture  and  the  unavoidable 
drawbacks  tha t  any ODR sys tem must  combat .   
The  second par t  o f  the  research  i s  a  necessary subsequent  
to  the  f i r s t .  I t  por t rays  how the  ODR sys tem must  be  s t ruc tured  
to  t ake  fu l l  advantage  of  the  lessons  learned  f rom the  ADR and 
the  ODR exper ience ,  in  order  to  max imize  the  advantages  and 
minimize  the  poten t ia l  d rawbacks .  The ODR sys tem proposed  in  
th i s  thes is  t ackles  one  by one  a l l  the  drawbacks  faced  by ODR. 
The f i r s t  ha l f  o f  the  second par t  i s  dedica ted  to  the ODR 
process ,  which  must  inc lude  a l l  o f  the  representa t ive  methods  of  
d i spute  resolu t ion ,  main ly onl ine  negot ia t ion ,  onl ine  media t ion 
and  onl ine  arbi t rat ion  in  a  mul t i -s tep  process  tha t  a ims  to  
reso lve  d i sputes  as  soon  as  poss ible  and  progresses  to  each  s tep  
af ter  the  fa i lure  of  the  prev ious  one .  Onl ine  arb i t ra t ion ,  in  
par t i cu lar ,  mus t  be  the  f ina l  s tep of  the  process ,  s ince  only 
onl ine  arb i t ra t ion  can  overcome one  of  the  grea tes t  d rawbacks  of  
ODR,  which  i s  the enforceabi l i t y of  ODR outcomes .  However ,  
on l ine  arb i t ra t ion i tse l f  p resents  drawbacks  re la ted  to  the  onl ine 
arb i t ra t ion  agreement ,  the  onl ine  arb i t ra t ion  procedure  and  the  
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onl ine  arbi t ra t ion  award .  The ODR sys tem proposed  in  the  thes is  
demons t ra tes  the  appropr ia te  so lu t ions .   
The  second hal f  o f  the  second par t  i s  dedica ted  to  the 
s t ruc ture  of  the  ODR sys tem.  In  par t i cu lar ,  i t  port rays  the  ODR 
network  as  a  global  and  internat ional  ne twork  of  coopera t ion  a t  
a  na t ional  l evel  be tween  s ta tes  and  a t  a  supranat ional  l evel  under  
the  auspices  of  an  in ternat ional  organiza t ion  wi th grea t  
l egi t imacy and  global  presence .  The in ternat ional  organiza t ion 
coord inates  the  var ious  ODR in i t i at ives  around the  globe ,  
accred i t s  ODR providers  th rough the  c lear inghouses  and  in  
coopera t ion  wi th  s ta te  au thor i t i es  and  regula tes  ODR through 
guidel ines  tha t  p ropose  minimum regula tory s tandards  and  
ensure  the  safeguard ing of  bas ic  pr inc ip les  for  ODR so  tha t  the  
ODR sys tem provides  an  ef fec t ive  and  fa i r  way to  r eso lve 
d i sputes .  Fur thermore ,  the  second hal f  examines  the  ODR sys tem 
at  the  level  o f  the provider  and  in  par t i cu lar  answers  a l l  the 
re levant  ques t ions  regard ing the  funding of  ODR,  i . e .  how ODR 
providers  should  be  funded ,  as  wel l  as  ques t ions  regard ing  
technologica l  cons idera t ions ,  i . e .  what  ICT tools  should ODR 
providers  employ.  Final ly,  even  though the  cons iderab le  
advantages  of  ODR as  wel l  as  the  impress ive  success  of  severa l  
ODR ini t i at ives  should  have  made the  use  of  ODR a  common 
phenomenon,  however ,  ODR is  s t i l l  no t  widely used .  One of  the 
reasons  behind  th is  occurrence  i s  the  l ack  of  awareness  a s  wel l  
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as  the  lack  of  t rus t  regard ing  ODR.  The las t  sec t ion  of  the  
second par t  descr ibes  a l l  the  necessary s teps  tha t  must  be  taken  
to  ra i se  awareness  and  increase  the  conf idence  in  ODR,  so  tha t  
f ina l l y ODR wi l l  reach  i t s  fu l les t  po tent ia l .   
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P a r t  1  
 F r o m  t h e  A n a l o g  t o  t h e  D i g i t a l  E r a  
 
The  f i r s t  par t  o f  th i s  research  pro jec t  p rovides  the  
theore t ica l  foundat ion  for  ODR.  It  descr ibes  the  evolu t ion  in  
d i spute  reso lu t ion  tha t  c rea ted  the  need  for  a  fas ter  and  more  
ef f ic ien t  way to  reso lve  d i sputes .  This  need  led  to  the  
appearance  of  ADR in  the  past  and  the  appearance  of  ODR in 
recent  t imes .  The reader  wi l l  be taken thought  a  comprehens ive  
analys i s  of  ODR and of  the  evolu t ion  in  d i spute  resolu t ion  tha t  
gave  b i r th  to  ODR. 
The f i r s t  ha l f  examines  d i spute  reso lu t ion  in  what  is  
refer red  here ,  for  explanatory purposes ,  as  the  analog era ,  before  
the  use  of  ICT tools ,  when d i spute  reso lu t ion  was performed face  
to  face  ( t rad i t ional  ADR).  The f i r s t  hal f  i s  essen t ia l ,  not  on ly to  
present  a  more  comprehens ive  por t ra i t  o f  ODR,  but  a l so  because  
of  the  commonal i t ies  be tween  ADR and ODR.  ADR combined  
wi th  the  technologica l  advances  of  recent  t imes  ( Informat ion  and 
communicat ion  technology)  i s  the  core  of  most  p lat forms  used  to  
reso lve  d i sputes  by many Onl ine  Dispute  Resolu t ion  sys tems .8 
                                                          
8
 MUECKE Nial,  STRANIERI Andrew and C. MILLER Charlynn, Re-consider: The Integration 
of Online Dispute Resolution and Decision Support Systems, in POBLET Marta, Expanding the 
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ODR ini t i al l y was  developed  as  such  combinat ion  and evolved  to  
a  cons tan t ly developing form of  d i spute  reso lu t ion  that  uses  
t echnology as  an  i n tegra l  par t  o f  the  process . 9 Therefore ,  i t  i s  
on ly natura l  tha t  in  order  to  unders tand  ODR and draw secure  
conclus ions  the  bes t  way i s  to  begin  wi th  the  too ls  and  
techniques  of  ADR and f rom that  po int  examine  these  techniques  
when combined  with  ICT tools  and  t ransfer red  to  the  onl ine 
envi ronment .10  
The  second hal f  examines  di spute  reso lu t ion  dur ing the 
ongoing today d igi ta l  e ra  (ODR).  The main  weight  of  the  f i r s t  
par t  wi l l  res t  on  ODR and the  princ ipal  sur rounding ques t ions .  
The second hal f  i l lus t ra tes  tha t  the  appearance  of  ODR was  a  
resu l t  and  a  necess i t y of  the  d igi ta l  e ra  and  the  changes  i t  
b rought  to  the  ways  of  in terac t ion  and  communicat ion .  From 
there  i t  p roceeds  to  an  in  depth examinat ion  of  ODR,  i t s  
def in i t ion ,  severa l  key rea l  wor ld  examples  of  ODR and f ina l ly 
the  advantages  tha t  advocate  the  impor tance  of  ODR and the  few 
drawbacks  tha t  must  be  overcome.   
 
 
                                                                                                                                                               
Horizons of ODR, Proceedings of the 5th International Workshop on Online Dispute Resolution 
(ODR Workshop ’08),  Firenze: Italy), 2008, p. 1.  
9
 WAHAB Mohamed S. Abdel, KATSH Ethan & RAINEY Daniel, Online Dispute Resolution: 
Theory and Practice - A Treatise on Technology and Dispute Resolution, (Eleven International 
Publishing), 2012, p. 23. 
10
 RULE Colin, op. cit., pp. 35, 36. 
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T i t l e  1  
T h e  A n a l o g  e r a  ( A D R )  
 
The  unreasonably h igh  cos t s ,  the  unsat i s fac tory amount  of  
t ime consumed by the  cour ts ,  the  complex i ty of  l i t iga t ion  
procedures  and  the uncer ta in ty of  re su l t s  (wi th no  “win-win 
se t t l ement  be tween  the  d i sputan ts )  di scouraged  and  con t inue 
to ,  more  and  more each  pass ing day,  the  access  to  t radi t ional  
cour t s .11.Accord ing to  Lord  Wool f ,  “ there  i s  acu te  concern over  
the  many problems  which  ex is t  in  the reso lu t ion  of  d isputes  by 
the  c iv i l  court s .  The  problems  are  bas ica l l y the  same.  The 
process  i s  too expens ive ,  too  s low and  too complex .  It  p laces  
many l i t igants  a t  cons iderab le  d isadvantages  when compared  to  
the i r  opponents .  The resu l t  i s  inadequate  access  to  jus t ice  and  an 
inef f ic ien t  and  inef fec t ive  sys tem”. 12 Al ternat ive  Dispute 
Resolut ion ,  refer red  to  a l so  as  “Appropr ia te  Dispute  Resolu t ion” 
or  “Amicable  Dispute  reso lu t ion”  (a l though the  la t t e r  t e rm does  
not  usual ly inc lude  arb i t ra t ion) ,   i s  a  broad  term,  tha t  i s  used  to  
descr ibe  the  use  of  methods  o ther  than  l i t iga t ion  to  reso lve  the  
                                                          
11
 HAMID Nor ‘Adha Binti Abdul, The Alternative Dispute Resolution (ADR): Malaysian 
Development And Its State-of-Innovative-Art, 2010, p. 2  available at 
http://www.aija.org.au/NAJ%202010/Papers/Hamid%20A.pdf  
12
 Lord Woolf, Access to Justice, Interim Report, June 1995; Access to Justice, Final Report, July 
1996 as seen at ZUCKERMAN A. S. Adrian, Lord Woolf’s Access to Justice: Plus Ça Change...., 
Modern Law Review, vol. 59, 1996, p. 773.   
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dispute .  The var ious  methods  inc luded  in  ADR cover  a  broad 
spect rum that  ex tends  f rom techniques  of  mutual  reso lut ion  to  
th i rd-par ty- imposed  so lu t ions .13 Some of  the  mos t  commonly 
used  ADR methods  inc lude  arb i t ra t ion,  cour t -annexed 
arb i t ra t ion ,  media t ion ,  negot ia t ion ,  conci l i a t ion ,  med-Arb,  min i -
t r i a l ,  summary jur y t r i a l ,  ear ly neut ra l  evaluat ion ,  and jud ic ia l  
se t t l ement  conferences . 14 Of  course ,  i t  would  be  impract ica l  to  
expect  an  in  depth examinat ion  of  a l l  these  forms  of  ADR or 
the i r  onl ine equivalen ts  for  tha t  mat ter ;  therefore  the  thesis  wi l l  
be  conf ined  to  the  mos t  popular  and  mos t  representa t ive 
techniques  of  negot ia t ion ,  media t ion  and  arbi t ra t ion .  The 
analys i s  of  these  methods  takes  p lace  in  the  second chapter  of  
th i s  par t .  The  f i r s t  chapter  ident i f i es  ADR as  a  concept ,  i t s  
charac ter i s t i cs ,  i t s  appearance  and  i ts  evolut ion.  Final ly,  the  
th i rd  chapter  evaluates  ADR by examining i t s  advantages  and  
d i sadvantages .   
 
 
 
 
                                                          
13
 SHAMIR Yona, Alternative Dispute Resolution Approaches and their Application, Report for 
the joint UNESCO–Green Cross International project entitled “From Potential Conflict to Co-
operation Potential (PCCP): Water for Peace”, 2003, p. 6. 
14
 RESNIK Judith, Many Doors? Closing Doors? Alternative Dispute Resolution and 
Adjudication, Ohio State Journal on Dispute Resolution, vol. 10, No. 2, 1995, pp. 217, 218. 
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C h a p t e r  1  
A l t e r n a t i v e  D i s p u t e  R e s o l u t i o n  
 
The  f i r s t  chapter  i s  dedica ted  to  the  concept  of  ADR;  in  
par t i cu lar  the  f i r s t  sec t ion  set s  the  foundat ion  by def in ing  ADR. 
The second sec t ion i l lus t ra tes  the  evolu t ion  of  ADR from i ts  
concept ion  to  more  recent  t imes .  Final ly,  the  th i rd  sec t ion 
re la tes  to  ADR of  today,  demons t ra t ing the  growth  of  ADR in 
the  pas t  severa l  yea rs ,  f rom the  ADR movement  in  the  1970’s  to  
present  day.   
 
 
Sect ion  1:  What  i s  ADR? 
 
Al ternat ive  di spute  reso lu t ion  a l lows the  par t i es  in  a  
d i spute to  resolve the i r  di spute  ou ts ide  the cour t s ;  i t  i s  an 
a l te rnat ive  to  l i t iga t ion .  Synon yms inc lude  ex t ra- jud ic ia l  and 
“out -of -cour t”  d i spute  reso lut ion.15 ADR offers  par t ies  the 
poss ibi l i t y to  reso lve  the i r  d i spute  and  a t  the  same t ime avoid  
the  s t r i c t  regula t ions  of  l i t iga t ion .  The a l ternat ive nature  of  
                                                          
15
 HÖRNLE Julia, Cross-border Internet Dispute Resolution, (Cambridge University Press), 2009, 
p. 48. 
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ADR impl ies  tha t  i t  funct ions  as  a  complement  to  l i t iga t ion  
ra ther  than  a  subs t i tu te .  It  increases  access  to  jus t ice  s ince  i t  
increases  the  l ike l ihood of  d i sputes  being se t t l ed tha t  would  not  
be  o therwise ,  because  of  the  complexi t i es ,  high  monetary cos t s  
and  requi red  t ime associa ted  wi th the  legal  p rocess .  Al ternat ive  
d i spute  resolu t ion  was  in  the  recent  years  explored  pr imar i l y as  
a  wa y to  reso lve  d i sputes  ou ts ide  the  cour t s  and  reduce  the  
jud ic ia l  case load .   
Even  though ADR is  no t  a  recent  phenomenon,  however ,  
there  was  a lways  a  t endency for  l awyers  and  academics  to  
cons ider  the  cour t s  as  the  natura l  and  obvious d ispute  reso lvers  
and  to  some extend  “ ignore  a  r i ch var ie ty of  a l t e rnat ive  
processes  tha t  may resu l t  to  a  more  ef fec t ive  di spute 
reso lu t ion” .16 In  the  pas t ,  cour t s  were  cons idered  the pr inc ipal  
means  of  d i spute  reso lu t ion .  For tunate ly,  for  some t ime now i t  
has  become more  and  more  common to de legate  cer ta in  d isputes  
to  specia l ized  bodies  for  in i t i a l  reso lu t ion .17 The  pas t  years ,  
a l t e rnat ive  ways  are  used  more  and  more  to  reso lve  commercia l  
d i sputes .  Over  the  las t  few decades ,  al ternat ive  d i spute 
reso lu t ion  has  grown rap id ly,  fue led  by a  des i re  to  crea te  a  more  
ef f ic ien t  way to  work  out  d i f ferences .  An a l ternat ive  to  the  cour t  
sys tem has  been  crea ted  by a  growing pool  of  profess ional  
                                                          
16
 SANDER E. A. Frank, Varieties of Dispute Processing in the Pound Conference: Perspectives 
on Justice in the Future, 1979, p. 69. 
17
 Ibid., p. 82. 
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dispute  reso lvers ;  a  sys tem that  enables  d isput ing par t ies  to  
reso lve  the i r  d i sagreements  much more rap id ly and  ef fec t ive ly. 18 
The  par t ies  and the i r  l awyers  are  increas ingly search ing to  
reso lve  the i r  d i sputes  in  a  wa y tha t  a l lows  them to  avoid  the  
formal  and  complex  procedures ,  the  def ic iencies  and  cos t s  of  the 
cour t s  and  therefore  they resor t  to  what  we ca l l  today a l ternat ive  
d i spute  reso lu t ion .  As  a  resu l t ,  a rb i t ra t ion ,  mediat ion ,  and o ther  
a l t e rnat ive  d ispute  reso lu t ion  mechanisms  are  commonly u t i l i zed 
today in  such  d i spara te  f i e lds  as  secur i t i es  regula t ion,  
commercia l  l aw,  employment  l aw,  domes t ic  re la t ions ,  l abor  l aw,  
medica l  malprac t ice ,  cons t ruct ion law,  in ternat ional  pr iva te  l aw,  
and  many o ther  areas . 19 
The term a l ternat ive  d i spute  reso lut ion  en ta i l s  a  wide  
range  of  d i spute  reso lu t ion  procedures  the  goal  of  which  i s  to  
reso lve  d i sputes  in  a  wa y d i f feren t  than  l i t iga t ion.20 I t  inc ludes  
a l l  the  methods  and processes ,  a l t e rnat ive  to  fu l l - sca le  cour t ,  to  
prevent  and  reso lve  conf l ic t s  and  d i sputes .  This  is  a  t e rm wi th  a  
very wide  def in i t ion  tha t  covers  any form of  d ispute  resolu t ion 
and  “comprises  a l l  mechanisms  for  reso lv ing legal  d i sputes  
                                                          
18
 RULE Colin, op. cit., pp. 2, 3. 
19
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without  resor t ing to  l i t iga t ion” .21 I t  covers  a  broad  range of  
methods  for  reso lu t ion ,  f rom negot ia t ion ,  which  i s  the  s implest  
and  mos t  d i rec t  t echnique  of  reso lu t ion ,  to  arb i t ra t ion  and  mini -
t r i a l s ,  which  are  much c loser  to  l i t iga t ion ,  due  to  the  deci s ion-
making au thor i t y of  a  th i rd  neut ra l  par ty. 22 Media t ion,  
conci l i a t ion  as  wel l  as  some hybr id  processes  l ike  Med-Arb  and  
the  Ombudsman are  inc luded  in  the ADR procedures .23 The 
par t ies  to  a  d i spute  are  f ree  to  u t i l ize  any of  those  methods ,  
combine  them,  or  even  crea te  new var ie t ies  of  ADR forms 
depending on  thei r  needs  and  the  nature  of  the  di spute .  However ,  
ADR sys tems  usual ly fa l l  under  one  of  th ree  ca tegor ies  and  the 
procedure  i s  mos t  of ten  negot ia t ion ,  media t ion ,  o r  arb i t ra t ion ,  
because  those  forms  of  ADR are  the  mos t  representa t ive  as  wel l  
as  the  most  successfu l .24  
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 HEUVEL V. D. Esther, Online Dispute Resolution as a Solution to Cross-border E-disputes: An 
Introduction to ODR, 1997, p. 5 available at http://www.oecd.org/internet/consumer/1878940.pdf 
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 SHAMIR Yona, op. cit., p. 4. 
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 BROWN J. Henry and MARRIOTT L. Arthur, ADR   Principles and   Practice, (London: Sweet 
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 See infra at chapter 2. 
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Sect ion  2:  The b irth  of  ADR 
 
One mus t  keep  in  mind  that  a l though a  grand  h i s tor ica l  
sweep ,  combined wi th  the  unavoidable economy of  space ,  may 
lack  analyt ica l  focus ;  however ,  no  mat ter  how conf ined  i t  
necessar i l y mus t  be ,  i t  p rovides  a  usefu l  and  more  comple te 
perspect ive .  Therefore  i t  i s  benef ic ia l  to  br ief ly go  through the  
h i s torica l  developments ,  in  order  to  es tab l i sh  a  deeper  
unders tanding of  the  reasons  chaperoning the  evolut ion  in  
d i spute reso lut ion .  As  s ta ted ,  “ the  basic  premise  of  confl ic t  was  
a lways  the  same:  an  expressed s t ruggle  be tween  a t  l eas t  two 
in terdependent  par t i es  who perce ive  scarce  resources ,  
incompat ib le  goals  and  in ter ference  f rom the  o ther  par ty in  
ach iev ing the i r  goa ls .”25 Therefore ,  d i sputes  have  ex is ted  s ince 
the  ear ly da ys  of  c iv i l iza t ion  and  so has  the  need  for  the i r  
reso lu t ion .   
Reading about  Al ternat ive  Dispute  Resolut ion  someone 
could  very eas i l y come under  the  impress ion  tha t  ADR was  
in i t i a l l y crea ted  in  the  Uni ted  S tates  of  America  dur ing the  pas t  
cen tury.  However ,  ADR is  no t  a  modern  phenomenon;  i t  ex is ted  
in  many cu l tures  of  the wor ld ,  and  ex is ted long before  
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l i t iga t ion .26 What  i s  mis takenly cons idered  as  the  recent  b i r th  of  
ADR actual ly descr ibes  the  renewed in teres t  in  ADR methods 
and  the  format ion  of  a  s t rong movement ;  i t s  modern  rebi r th .  In  
rea l i t y,  “a l ternat ive  d i spute  reso lut ion methods have  been  in  use  
s ince  the  ear ly days  of  c iv i l i zat ion”. 27 ADR or iginates  f rom 
severa l  t rad i t ional  socie t ies  tha t  d id not  base  the  resolu t ion  of  
d i sputes  on  means  of  coerc ion  but  on  the  cont rary on  unanimity.  
Socie t ies  in  Europe,  As ia  and  Afr ica resor ted  to  ex t ra judic ia l  
means  to  reso lve  di sputes  long before  they evolved  in to  s ta tes  
wi th  homogenous  popula t ion .  It s  roo ts  da te  back  to  an t iqu i ty,  
where  in  mos t  t rad i t ional  socie t ies  such  as  ancien t  Greece ,  
China ,  J apan  and Afr ica ,  people  in  order  to  ba lance  the i r  
conf l ic t s  and  the ir  peacefu l  coexis tence ,  endeavored  means 
essent ia l  for  peacefu l  and  amicable  reso lu t ion  of  the i r  di sputes  
resor t ing to  ex t ra judic ia l  forms  of  d ispute  reso lu t ion .   
The  f i r s t  t races  of  ADR can  be  found in  “1800 BC when 
the  Mar i  k ingdom ( in  contemporary Syr ia)  used  media t ion  and  
arb i t ra t ion  in  di sputes  wi th  o ther  kingdoms”. 28 A f i r s t  c lear  
ment ion of  arb i t rat ion  can  be  found in  Pla to’s  “Laws” (350  
B.C. ) .  Also  P lutarch  had  wr i t t en  a  c lever  s tory about  arb i t ra t ion 
accord ing to  which  he  helps  two par t ies  to  reso lve  a  di spute  by 
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28
 BOULLE Laurence, "A History of Alternative Dispute Resolution”, ADR Bulletin: Vol. 7, No. 
7, Art. 3, 2005, pp. 1, 2. 
  
33 
 
l ead ing them to  a  remote  temple  and  convincing them to  take  an  
oath  tha t  they wi l l  obey to  h i s  arb i t ra l  award  which  was :  “S ta y 
here  unt i l  you  conc i l i a te” .  In  ancien t  Athens ,  the  arb i t ra tors  in  
pr iva te  l awsui t s  t r ied  to  make sure  tha t  everyth ing was  se t t l ed 
by compromise  between  the  conf l ic t ing par t ies  by reaching an  
amicable  se t t l ement ;  and  even   when they were  unable  to  do  so ,  
they a lways  decided  more  in  a  sp i r i t  o f  fa i rness  and  not  s t r i c t  
observance  of  the  law,  as  Ar i s tot le  says  in  h i s  book ”Athenian  
Const i tut ion” .29 A ra re  and  wondrous  monument  of  ADR is  an  
i l lus t ra t ion  of  an  arb i t ra t ion  procedure  on  the  sh ie ld of  Achi l les ,  
on  which  Hephaes tus  forged  a  d i spute  reso lu t ion  between  two 
men,  who for  a  jus t  solu t ion  addressed  a  th i rd  person ,  the 
‘ Is tora’ ,  i . e .  the  arb i t ra tor ,  as  graphica l ly descr ibed  b y Homer  in  
the  Il i ad  a t  the  18th  Rhapsody. 30 The  prac t ice  of  se t t l ing d i sputes  
by arb i t ra t ion  occurred  very f requent ly in  ancien t  c lass ica l  
Greece ,  where  the  ins t i tu t ion  of  Amphic tyonic  was  deve loped ,  
which  i s  cons idered the  f i r s t  o rganized ins t i tut ion  of  arb i t ra t ion  
and  the  ances tor  of  modern  arb i t ra t ion  organiza t ions .   
The  Code Diges to  of  the  ancien t  Romans ,  s ta ted  tha t  a  
th i rd  person ,  ca l led  ' ' a rb i t r i ' ' ,  ' ' r ecept i  a rb i t r i ' '  o r  
' ' compomissori ' ' ,  w i l l  se t t l e  d isputes  ar i s ing.  The Confucian 
school  in  ancient  China ,  insp i red  by the  moral  and  pol i t i ca l  
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phi losophy of  Confucius ,  had fostered  in tense  and  admirably in  
the  reso lu t ion  of  d i sputes  wi th  moral  persuas ion  and  f r iendly 
se t t l ement .31 From the  Zhou per iod ,  in  accordance  wi th 
obedience  to  ceremonia l  rules ,  there  was  an  obl iga t ion  to  
a t tempt  reso lving d i sputes  amicably.  Other  As ian  socie t ies ,  for  
example  J apan ,  a l so  used  to  choose  media t ion for  the  reso lu t ion  
of  d i sputes .  ADR also  ex is t s  in  l ess  developed  societ ies  tha t  
have  kept  a  more  pr imi t ive  way of  l iv ing,  l ike  the  Bushmen in  
the  Kalahar i  Deser t .32  
In  Ind ia  a l ready s ince  500  B.C.  arb i t ra t ion  was  a fea ture  of  
Ind ian  l i fe .  People  submit ted  the i r  d i f ferences  voluntar i l y to  the 
“Panchayats”  who reso lved  the  d i sputes  and  the i r  deci s ions  were  
b inding.  Fur thermore ,  d i sputes  were  se t t l ed  peacefu l ly wi th  the 
in tervent ion  of  the  “kulas”  ( fami ly o r  t r iba l  assembl ies) ,  the 
“s ren is”  (unions  of  men with  the  same job)  and the  “par ishads” 
(assembl ies  of  educated  people  who knew the  law) ,  before  they 
were  brought  to  the  k ing for  a  ru l ing.  Much later ,  in  1889 the 
f i r s t  Ind ian  Arbi t ra t ion  Act  was  passed ,  which  made ADR more 
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sys temat ic  and  organized ,  and  widely used  to  reso lve  d i sputes  in  
recent  yea rs .  
Rel igion  a lways  accepted  ADR as  a  way to  reso lve  a  
d i spute .  The Chr is t i an  re l igion  as  wel l  as  Judaism long ago  
provided  guidance  on  how to  reso lve  d i sputes  and had  
es tab l i shed  negot ia t ion ,  media t ion  and  arb i t ra t ion  as  main ways  
of  reso lu t ion .  The d ia logue between  Abraham and  god  regard ing 
cr i t e r ia  for  the  des t ruct ion  of  Sodom and Gomorrah ,  t aken  f rom 
the  torah ,  i s  one of  the  f i r s t  ment ions  of  a  negot ia t ion;  
fur thermore  the  Ten  Commandments  and  the  613  laws  tha t  can  be  
found in  the  torah ,  which  Moses  brought  f rom mount  S inai  a re  
one  of  the  f i r s t  examples  of  a  f ramework  tha t  gu ided  people  of  
tha t  t ime on  how to  reso lve  d i sputes .33 Accord ing  to  the  Bib le,  
King Solomon in  960  B.C.  was the  f i rs t  a rb i t ra tor ,  when he  was  
asked  to  reso lve  a  d i spute  about  a  baby and  h i s  r igh t fu l  mother .  
When the  two women wrote  to  Solomon to  reso lve  the i r  di spute ,  
he  refereed  wi th  wisdom and  compass ion  and  reso lved  the  
d i spute  by awarding jus t ice . 34 Fur thermore ,  Apos t le  Paul  argued  
in  favour  of  the  use  of  ADR ins tead  of  l i t iga t ion  as  a  means  of  
reso lv ing d i sputes  be tween  people  of  the i r  fa i th .  “ I sa y t h i s  to  
shame you.  Is  i t  poss ib le  that  there  i s  nobody among you  to  be  
wise  enough to  judge a  d i spute  be tween  bel ievers?  But  ins tead ,  
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one bro ther  goes  to  l aw agains t  another  and  th is  i s  in  f ron t  of  
unbel ievers .  The very fac t  tha t  you  have  lawsui t s  among you  
means  you  have  been  comple te ly defea ted  a l ready”. 35 The 
concept  of  arb i t ra t ion  ( thakim)  was  prac t iced  in  the  Middle  Eas t  
f rom the  ear ly da ys  of  Is lam and  Is lamic  law ear ly on  recognized 
the  legi t imacy of  a rb i t ra t ion  as  a  peacefu l  means  of  reso lv ing 
d i sputes  bo th  in  c iv i l  and publ ic  l aw.36 “Among the  int r igu ing 
h i s torica l  i l lus t ra t ions  of  ‘ADR’ phenomena i s  the  ro le  of  
Mohammed in  aver t ing war  over  the  recons t ruct ion  of  Kaaba” .37 
People  f rom al l  re l igions ,  such  as  J ews,  Chr i s t i ans ,  Musl ims  and 
Buddhis t s  have  prac t iced  ADR for  thousands  of  years . 38  
But  even  la ter  on  throughout  h i s tory,  a l t e rnat ive  means  of  
d i spute  reso lu t ion  a lways  had  a  s t rong presence .  For  ins tance ,  
dur ing the  middle  ages ,  “whenever  an  i n jury was  caused  by one  
person  agains t  another ,  the  par t i es  were  expected  to  reach  an  
agreement  tha t  would  res tore  bo th  par t ies  and  the  communi ty to  
a  s ta te  where  a l l  involved  healed f rom injury” . 39 Another  
example  of  ADR dur ing the  middle  ages  was  in  West  Francia ,  the  
use  of  symbol ic  contes t s  to  resolve  land  d i sputes .  In  the  I ta l i an  
peninsu la ,  severa l  I t a l i an  c i t i es  became t rad ing centers  of  the  
then  known civ i l ized  wor ld and  u t i l ized  ADR through the  
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ex is tence  of  the  “fa i r  cour t s”  t ha t  were  es tab l i shed  by 
commercia l  t raders  in  order  to  reso lve  the  d i sputes  tha t  a rose  
dur ing the  annual  fai rs .   
In  England  dur ing the  10th  century neighbours  overcame  
pr iva te  d i f ferences  in  accordance  wi th  cus tomary law and  “ there  
were  a  number  of  ear ly examples  of  consensual  ju r i sdic t ion ,  
more  l ike  modern  arb i t ra t ion ,  in  addi t ion  to  the  proper ty based  
power  of  the  k ing and  the  local  lo rd” .40 By 1224 arb i t ra t ion  was 
used  to  reso lve  commercia l  d i sputes .41 Dur ing the  four teenth and 
f i f t een th  centur ies  ADR was  fa i r l y common and  the  lobby of  the  
“Char tered  Ins t i tu te  of  Arbi t ra tors” in  London has  severa l  
f ramed arb i t ra t ion  awards  f rom that  t ime,  tha t  a re  ve ry s imi lar  to  
today’s  awards  and  accord ing to  which ,  a rb i t ra tors  reso lved  
d i sputes  re la t ing to  l and  d i sputes  be tween  neighbors ,  as  wel l  as  
farming r igh ts . 42  
In  France ,  one  of  the  homelands  of  modern  prevent ive  
reso lu t ion ,  i t  i s  charac ter i s t i c  tha t  the  French  legis la tor  
in t roduced  in  1790,  as  mandatory in  a l l  cases ,  the  prev ious 
a t tempt  of  the  par t i es  to  conci l i ate . 43 Af ter  the  French 
Revolu t ion ,  a rbi t rat ion  was  regarded  as  na tura l  l aw and  the  
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Const i tut ion of  1791 declared  the  const i tut ional  r igh t  of  ci t izens  
to  resor t  to  arb i t ra t ion .  Al ready in  the second hal f  o f  the 19th  
century there  i s  media t ion  to  resolve  d i sputes  concern ing  
employment  re la t ionships  in  England ,  France ,  Belgium and 
Hol land .   
Even  in  the  Uni ted  S ta tes ,  wi th  their  re la t ive ly shor ter  
h i s tory,  ADR has  been  in  ef fec t  for  cen tur ies .  For  ins tance ,  
“s ta tu tes  l ike  those enacted  in  Pennsylvania  in  1705 and 1810,  
provided  for  arbi t ra t ion  in  mat ters  pending in  cour t” .44 
Fur thermore ,  George  Washington’s  l as t  t es tament  inc luded  an  
arb i t ra t ion  clause provid ing tha t  any d i spute  about  the  
in terpre ta t ion  of  i t s  wording should  be  reso lved  by a  panel  of  
th ree  arb i t ra tors .  In  1854 the  Uni ted  S tates  Supreme Cour t  
i s sued  a  verd ic t  in  accordance  to  which  arb i t ra tors  were  en t i t l ed  
to  i ssue  b inding deci s ions  and  cont r ibu ted in  1925 to  the 
enactment  of  the  federa l  a rb i t ra t ion  ac t .   At  the  beginning of  the  
twent ie th  century,  ADR was  promoted  even  fur ther  wi th  
in ternat ional  a rb i t ra t ion  “as  the  foundat ion  of  a  new wor ld order  
and  the  formula t ion  of  many major  ADR organiza t ions  such  as  
the  ‘ In ternat ional  Cour t  o f  Arbi t ra t ion’  a t  the  ‘ In ternat ional  
Chamber  of  Commerce’  (1923)  and  the  ‘American  Arbi t ra t ion 
Associa t ion’  (1926)” . 45 
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Sect ion  3:  The 20 t h  Century  Rebirth  of  ADR 
 
Disputes  and d i spute  reso lu t ion  have  changed  over  the  
centur ies  and  cont inued  to  change dur ing the  twent ie th  century.  
In  the  Uni ted  S ta tes ,  par t i cu lar ly,  dur ing the  1960s  media t ion 
becomes  h ighly developed  wi th  the  es tab l i shment  of  communi ty 
media t ion  centers  in  order  to  reso lve envi ronmenta l  di sputes ,  
fami ly d i sputes ,  and  commercia l  mat ters . 46 “ In  the  1970s ,  ju r i s ts  
began  to  vo ice  concerns  about  the  r i s ing cos t s  and increas ing 
delays  associa ted  wi th  l i t iga t ion  and some envis ioned  cheaper ,  
fas ter ,  l ess  formal  and  more  ef fec t ive  d i spute  resolu t ion  in  such 
a l ternat ives  as  arb i t ra t ion  and  media t ion” .47 In  response  to  
def ic iencies  in  the  of f ic ia l  cour t  sys tem,  main ly academic 
scholars  advocated  the  increas ing use  of  ADR and 
conceptual ized  ADR,  forming what  l a ter  became known as  the 
modern  ADR movement .48 While  there  long have  been  a l ternat ive 
means  to  resolve d i sputes  o ther  than  t rad i t ional  l i t iga t ion ,  
perhaps  one  of  the  mos t  importan t  mi les tones  for  ADR was  the 
1970’s ,  when in  Europe and  Nor th America  the  increase  in  c iv i l  
cour t  cases  l ed  lawyers  and  academics  to  speak  of  the  so  ca l led  
“ l i t iga t ion  explos ion”  and  resu l ted in  the  modern ADR 
movement .   
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The ADR movement  was  the  cent re  of  a t t en t ion  a t  the  
“Pound Conference  on  The Causes  of  Popular  Dissa t i s fac t ion 
wi th  the  Adminis t ra t ion  of  Jus t ice” ,  which  took  p lace  in  
Minneapol i s ,  Minnesota ,  f rom the  seventh  to  the  n in th  of  Apr i l  
1976 and  where  “US chief  Just ice  Warren  Burger  encouraged  the  
explora t ion and  use of  in formal  d i spute  reso lu t ion  processes” .49 
At  the  same conference ,  Harvard  Law Professor  Frank  E.A.  
Sander  revolut ionized  the  ADR f ie ld  by propos ing the  format ion 
of  the  “mul t i -door cour thouse” ,  acco rd ing to  which  “d isputes  
would  be  evaluated  then  d i rec ted  to  the  mos t  appropr ia te  process  
or  sequence  of  processes” . 50 Law schools  and  academics  s tar ted 
to  develop  the  theore t ica l  background behind  ADR,  based  on 
concepts  such  as  negot ia t ion  theory,  which  turned  the  d i spute 
reso lu t ion  movement  in to  a  def ined  d i sc ip l ine  and  a l lowed for  an  
expansion  and  profess ional iza t ion  of  the  f ie ld  dur ing the  nex t  
decades . 51 New ADR providers  s tar ted  to  increas ingly appear  and 
the  a l ready ex is t ing ones  exper ienced  a  dramat ic  ra i se  of  the i r  
case load . 52 
The  increas ing d i f f i cu l ty to  ascr ibe  jus t ice ,  in  a  wor ldwide  
level ,  due  to  the  la rge  number  of  cases  brought  to  cour t ,  the  
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organiza t ional  s t ruc ture  of  the  jud ic ia l  sys tem,  the  cont inuous 
procedura l  p rocesses ,  the  long dura t ion  of  the  t r i a l  somet imes 
lead ing to  a  denia l  o f  jus t ice ,  the h igh  economic  cost s  which  in  
many cases  exceed  the  value  of  the  subjec t  mat ter ,  and  the 
psychologica l  suf fer ing of  the  par t i es ,  made l i t iga t ion  
inef fec t ive ,  thereby lead ing  over  t he  pas t  few years  a l l  
developed  count r ies  to  seek  remedies  and  immerge  var ious  forms 
of  a l t e rnat ive  di spute  reso lu t ion .53  
The  d i sseminat ion  in  theory and  prac t ice  of  a l t e rnat ive 
ways  to  reso lve  d isputes  and  avoid  l i t iga t ion  was  in  the  f i r s t  
p lace  a  resu l t  o f  the  par t i es  themselves  who wished  to  avoid  the 
formal ,  complex  and  of ten  lengthy jud ic ia l  p rocedures ,  the  
def ic iencies ,  cos t s  and  the  increased  uncer ta in ty,  and  secondly,  a  
resu l t  o f  the  rea l iza t ion  tha t  c ivi l  jus t ice  was  and  s t i l l  i s  in  
cr i s i s  due  to  excessive  case loads  of  pr iva te  d i sputes  over loading 
the  c iv i l  court s  of  a l l  developed  count r ies .  For  ins tance ,  in  
France  the  las t  th i r t y years  have  seen  a  l a rge  increase  in  c iv i l ,  
commercia l  and  labour  cases  for  judgment .  The French  jud ic ia l  
sys tem responds  qui te  adequate ly in  the  f i r s t  degree ,  by 
process ing cases  wi th in a  reasonable  per iod  of  6-9  months .  In  
second degree ,  however ,  there  i s  a  cons iderab le  problem wi th 
cases  in  the  Cour t  o f  Appeal  t ak ing up  to  14  to  16  months  wi th 
the  prospect  of  cont inuous  increase  in  t ime.   
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I ta ly i s  fac ing a  very ser ious  problem in  the  handl ing of  
pr iva te  d isputes  because  of  the  ever  increas ing cases .  This  has  
resu l ted  in  the  average  dura t ion  of  a  t r i a l  to  exceed  three  years  
in  the  f i r s t  ins tance  and  for  a  f ina l  deci s ion  of  the  Cour t  o f  
Appeal  the  par t i es  of ten  wai t  more  than  10  years .  Because  of  
th i s  s i tua t ion  many I ta l i an  lawyers  appeal  to  the  European  Cour t  
seeking the  convic t ion  of  the  Ita l i an  government  for  breach  of  
Ar t ic le  6  of  the  “European  Convent ion on  Human Rights” ,  which  
provides ,  the  r igh t  of  every person  to  be  t r i ed  in  the  case wi thin  
a  reasonable  t ime.  In  England ,  the  t ime requi red  to  process  a  
case  in  the  f i r s t  ins tance  i s  a round three  years  for  the  cour t  o f  
London and  around four  years  for  cases  in  cour t s  ou ts ide 
London.  The grea tes t  p roblem i s ,  the  ex t remely h igh  cos t s  which  
the  r ich  can  wi thstand  because  of  the i r  f inancia l  s i tua t ion  and  
the  poor  because  of  the  benef i t  o f  f ree  legal  a id ,  but  for  people 
of  the  middle  c lasses  who do  not  have  the  f inancia l  ab i l i ty nor  
qual i fy for  f ree  legal  a id ,  to  appeal  to  c iv i l  jus t ice  i s  a lmos t  
prohib i t ive .  Final ly,  in  the  Uni ted S ta tes  de lays  in  the  
process ing of  c iv i l  cases  are  qu i te  l a rge  a l though the  dura t ion  of  
the  t r i a l  i s  di f feren t  in  each  s ta te  and of ten  in  the  cour t s  of  the  
same s ta te .54 The  inef fec t iveness  of  t rad i t ional  cour ts ,  due to  the 
excess ive  case load  combined  wi th  numerous  advantages  of  ADR,  
sh ined  the  spot l igh t  on  those  methods  as  an  ef fec t ive  a l te rnat ive .  
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As s ta ted ,  the  modern  ADR movement  found i ts  roo ts  
in i t i a l l y in  the  Un i ted  S ta tes ,  which resu l ted  to  cons iderab le  
skept ic ism f rom the European  s ide  as  i t  was  perce ived  as  “a  wa y 
to  Americanize  the law”. 55 However ,  over  the  years  a l t e rnat ive 
reso lu t ion  has  ga ined  s t rength  in  contemporary pos i t ive  law.  
Especia l l y l a te ly ADR becomes  more  and  more  popular  in  
Europe to  a  po in t  where  in  the  Uni ted  S ta tes  the  percentages  a re  
s imilar  to  those  of  cont inenta l  Europe.  In  a  survey conduc ted  by 
the  Euro-barometer  and  publ i shed  in  October  2004,  the  resu l t s  
showed tha t  59% of  the  people  were  aware  of  the  ex is tence  of  
a l t e rnat ive  di spute  reso lu t ion ,  whi le  56% fe l t  ready to  resor t  to  
ADR,  i f  necessary.  Not  on ly tha t ,  bu t  fur thermore  dur ing the  
pas t  years  in  the  European  Union there  have  been  cons iderab le  
ef for t s  to  regula te  the  development  of  ADR “par t icu lar ly in  the 
informat ion  socie ty contex t ,  in  order  to  improve the  t rust  tha t  
consumers  and  smal l  and  medium-sized  bus inesses  p lace  in  
e lec t ronic  commerce” . 56 
Member  S tates  and inst i tut ions  have  shown a  s t rong and 
subs tant ia l  in teres t  in  ADR.  S tar t ing f rom the  ac t ion  p lan  of  the  
Vienna European  Counci l  in  December  1998,  the  conclus ions  of  
the  Tampere  European  Counci l  in  1999 and  the  work  on  the 
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European  Summit  in  Lisbon  in  2000,57 the  Counci l  o f  Minis ters  
for  Just ice  and  Home Affa i rs  in  2000 inv i ted  the  Commiss ion  to  
present  a  “Green  Paper  on  a l ternat ive  di spute  resolu t ion  in  c iv i l  
and  commercia l  l aw”,  excluding Arbi t ra t ion .58 In  19 .04 .2002,  the 
Commission  adopted  the  “Green  Paper  on  a l ternat ive  dispute 
reso lu t ion  in  c iv i l  and  commercia l  l aw”,  which  ra i ses  awareness  
on  ADR, deta i ls  the  developments  in  the  f ie ld  of  ex t ra judic ia l  
d i spute reso lut ion and  notes  tha t  the  development  of  those 
speci f ic  methods  for  reso lv ing d i sputes  should  not  be  seen  as  a  
way of  address ing the  d i f f icu l t i es  tha t  charac ter ize  the  
funct ion ing of  the cour t s ,  but  as  an  a l te rnat ive  means  to  
consensual  socia l  peace ,  which  in  many cases  might  be  more  
convenien t  to  resor t  to .   
Especia l l y for  consumer  d i sputes  which  are  cons idered  the  
mos t  advanced  regard ing ex t ra judic ia l  se t t l ement ,59 the 
Commission  considered  tha t  ADR through impar t ia l  media tors  
can  lead  to  cons truct ive  solu t ions  and  proceeded  to  i s sue 
recommendat ions  accord ing to  which  there  are  two major  
ca tegor ies  of  a l t e rnat ive  methods  of  d i spute  reso lut ion.  One  
inc ludes  procedures  under  which the  thi rd  par ty f inds  a  solu t ion 
which  then submits  to  the  par t i es  and  the  o ther  inc ludes  
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procedures  in  which  a  th i rd  par ty he lps  the  par t i es  to  reach  an  
agreement ,  wi thout  t ak ing a  f i rm s tand  on  how to  reso lve  the  
d i spute .  The interes t  o f  the  Community and  the  grea t  impor tance  
i t  a t t aches  to  a l te rnat ive  ways  of  d i spute  reso lu t ion  i s  shown b y 
the  crea t ion  in  2000 of  the  European  Ext ra  jud icia l  -  Netbook 
“EE j -Net”  to  coord inate  d i spute  reso lu t ion  in  Member  S ta tes  
and  provide communicat ion and  suppor t  to  the  par t i es .  The 
“Direc t ive  2008/52/EC of  the  European  par l iament  and  of  the  
counci l  o f  21  May 2008 on  cer ta in  aspects  of  media t ion  in  c iv i l  
and  commercia l  mat ters”  encourages  t he  use  of  media t ion  and  
amicable  se t t l ement  of  d i sputes  and  i s  appl icab le  ( ini t i al ly)  in  
cross -border  d i sputes  in  c iv i l  and  commercia l  mat ters ,  excluding 
tax ,  cus toms,  adminis t ra t ive  af fa i rs  and  the  l i abi l i t y of  the  S ta te 
for  ac t s  omiss ions . 60 One can  c lear ly  see  the  EU effor t s  to  
fac i l i t a te  access  to  ADR,  by promot ing amicable  se t t l ement  and 
the  use  of  media t ion  and  by balancing  the  re la t ionship  between  
ADR and the  jud ic ia l  rou te .   
Over  the  las t  year s  i t  has  become s tandard  in  severa l  
European  member  s ta tes  for  the  cour t  to  recommend or  requi re 
the  pr ior  a t t empt  of  the  reso lu t ion  of  the  d i spute  th rough ADR 
before  the  par t i es  are  a l lowed to  proceed  to  l i t iga t ion .  For  
ins tance ,  “ in  Portugal  and  severa l  German ‘Länder’ ,  c la imants  
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must  f i r s t  resor t  to  ADR before  the  ac tual  judic ia l  p roceedings  
may begin ,  whereas  in  Ire land  and  Sweden,  the  cour t  wi l l  
a t t empt  to  ach ieve  a  se t t l ement  among the  par t i es ,  even  i f  such 
i s  no t  l egal ly r equi red” . 61 
In  France  the  prevai l ing a l ternat ive  ways  of  se t t l ing c iv i l  
d i sputes  inc lude  conci l i a t ion  and  media t ion .  Both  are  proposed  
by the  judge and  exerc i sed by a  th i rd  party.  The French  
procedura l  l aw express ly provides  tha t  se t t l ement  i s  among the  
powers  of  the  cour t .  Media t ion  i s  p r imar i l y exerc i sed  in  fami ly 
mat ters ,  inher i tance ,  l abor ,  join t  ownersh ip  and  commercia l  
mat ters  as  wel l  as  genera l  mat ters  of  bus iness  l aw.  The cour t ,  i f  
i t  cons iders  tha t  a  d ia logue can  take  p lace  between  the  par t i es  
and  tha t  an a l te rnat ive  method i s  more  su i tab le  for  the  reso lu t ion 
of  the  d i spute  may appoin t  a  neut ral  th i rd  par ty to  conduct  
media t ion .  The media t ion  should  be  comple ted  in  th ree  months ,  
bu t  there  i s  a  possib i l i t y to  ex tend  for  another  3  months .  A legal  
person  (an  agency or  a  media t ion  company)  or  a  na tura l  person 
may be  appoin ted  as  a  media tor .  The  media tor  i s  independent  
and  ac t s  f ree ly in  media t ion  without  fo l lowing a  s t r i c t  
p rocedure ,  bu t  under  the  supervis ion of  the  judge.  In  the  end ,  i f  
the  par t i es  come to  a  se t t l ement ,  they repor t  i t  to  the  cour t .  The 
judge,  i f  the  par t ies  so  reques t ,  may declare  enforceab le  the  
                                                          
61
 EU study on the Legal analysis of a Single Market for the Information Society. New rules for a 
new age? Digital Agenda For Europe; A 2020 initiative, 2010, pp. 10, 11. 
  
47 
 
agreement  for  reso lv ing the  d ispute ,  i f  i t  does  not  vio la te  any 
ru le  of  the  law,  i s  no t  cont rary to  publ ic  po l icy or  abus ive . 62  
In  England ,  in  addi t ion to  the  ordinary c iv i l  cour ts  and  to  
complement  them,  a l te rnat ive  jus t ice  opera tes  success fu l ly and  
wi th  the  prospect  of  advancement .  In i t i a ted by fami ly l aw in 
1980 ADR has  been ex tended  to  a lmos t  a l l  a reas  of  pr iva te  l aw,  
pr imar i l y in  commercia l  l aw,  which has  shown considerab le  
growth .  Severa l  ADR centers  opera te ,  such  as  the “London Cour t  
o f  In ternat ional  Arbi t ra t ion” ,  as  independent  organiza t ions  
(bodies ) ,  s ta f fed  by law yers  and  o ther  t ra ined  profess ionals ,  
cover ing the  en t i re  spect rum of  ADR.  The ru les  of  c iv i l  
p rocedure  in  England ,  a f ter  a  rad ica l  reform by Lord  Wool f ,  
a rgue  expl ic i t l y and  unambiguous ly in  favor  of  the  a l te rnat ive 
jus t ice .  Expl ic i t l y given  i s  the  r igh t  in  cour t  to  s tay the  
proceedings  for  a  month ,  even  i f  the par t i es  do  not  wish  to  
a t tempt  to  resolve  the i r  d i spute  th rough media t ion .  
Fur thermore ,  bes ides  Europe in  o ther  par t s  o f  the  wor ld  
ADR has  become a  commonal i t y.  J apan  has  an  ex tens ive 
t rad i t ion  in  ADR and the  beginnings  of  a l t e rnat ive methods  of  
reso lv ing d i sputes  are  reaching the  16th  century.  Media t ion  i s  
p ra i sed  by a l l  re levant  p layers ,  as  the  way to  reso lve  d isputes ,  
which  i s  the  most  convenien t  and  the  mos t  adapted  to  the  
menta l i t y and  cu l ture  of  the  J apanese  people .  When i t  comes  to  
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smal l  cla ims (under  300 ,000 yen)  the  judge refers  the  case  to  a  
media tor  for  amicable  se t t l ement  and the  lawyers  themselves  
seek  an  amicable  se t t l ement  of  cases .  In  J apan ,  the  curren t  l egal  
f ramework  i s  no t  l imi ted  to  media t ion  and  there  are  many ADR 
organiza t ions ,  depending on  the  t ypes  of  cases  (e .g .  
envi ronmental  po l lut ion ,  employment  re la t ionships ,  
cons t ruct ion ,  acc idents ,  c red i t  agreements ,  t rade  in  raw 
mater ia l s ,  defec t ive  products ,  in te l lec tual  p roper ty,  e tc . ) .   
In  Ind ia ,  ex t ra judic ia l  set t l ements  are  encouraged  to  
address  the  growing backlog of  cases  pending before  the  cour t s .  
In  1996 India  adopted  the  Law on  Arbi t ra t ion and  Conci l ia t ion ,  
which  was  based  on  the  “Uni ted  Nat ions  Commiss ion  on 
In ternat ional  Trade  Law (UNCITRAL) Model  Law on  
in ternat ional  Commercia l  Arbi t ra t ion” ,  and  s ince  then  has  
fur ther  developed  and  promoted  ADR,  by fac i l i t a t ing the  use  of  
var ious  ADR methods ,  such  as  arb i t ra t ion ,  media t ion,  
conci l i a t ion ,  negot ia t ion ,  Mini -Tr ial s ,  consumers  forums,  Lok 
Adala t s  and  the Banking Ombudsman.  For  the  ef fec t ive  
implementa t ion  of  a l t e rnat ive  d i spute  reso lu t ion  mechanisms ,  a  
number  of  impor tan t  organiza t ions  have  been  es tab l i shed,  
making s ign i f ican t  cont r ibu t ions  to  the  promot ion  of  ADR in 
India ,  tha t  need  specia l  ment ion,  such  as  the  “ Indian  Counci l  o f  
Arbi t ra t ion” ( ICA),  the  “In ternat ional  Cent re  for  Al ternat ive  
Dispute  Resolu t ion”  ( ICADR) the  “Federa t ion  of  Ind ian  Chamber  
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of  Commerce  and  Indus t ry” ,  the  “ Indian  Chamber  of  Commerce”  
and  the  “Chamber  of  Commerce  and  Indus t ry of  Bengal” .   
In  Canada and  par t icu lar ly in  Quebec  the  amicable  
se t t l ement  of  cases  occurs  th rough jud ic ia l  media t ion  before  the  
Cour t  o f  Appeals .  This  a l t e rnat ive  measure  has  proven  h ighl y 
success fu l  and  has  met  the  pos i t ive  cont r ibu t ion  of  l awyers . 63 In  
the  U.S .  ADR is  in  the  minds  of  the par t i es  the  mos t  popular  
ins t i tu t ion  for  fas t ,  economical  and  ef f ic ien t  reso lut ion  of  the 
d i spute .  The “Uni form Media t ion  Act”  i s  the  specia l  l egal  
f ramework  tha t  regula tes  the  i s sue  throughout  the  count ry and  
media t ion  i s  appl ied  in  many branches  of  l aw ( fami ly,  l abor ,  
c r iminal  and  adminis t ra t ive  l i t iga t ion) .  Fur thermore ,  Al ternat ive 
Dispute  Resolut ion  i s  analyzed  a t  a  h igh  sc ien t i f i c  l evel  in  man y 
American  univers i t ies .  The  sc ien t i f i c  development  of  a l t e rnat ive  
jus t ice  was  launched  by Harvard  Univers i t y and  soon  expanded  
to  a lmost  a l l  the  Uni ted  Sta tes ,  in  many univers i t i es ,  where  
many European  media tors  go  for  specia l  educat ion .  Most  of  the  
research  and  educat ion  re la tes  to  var ious  techniques  of  
a l t e rnat ive  di spute  reso lu t ion  and novel  t echniques  and methods 
are  crea ted ,  which  of ten  combine  elements  of  conci l ia t ion ,  
media t ion  and  arb i t ra t ion  (e .g .  med-arb ,  ren t -  a - judge,  mini - t r i a l  
e tc . ) .   
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Today ADR,  af ter  thousands  of  yea rs  of  evolu t ion  and  
af ter  i t s  modern  reb i r th  due to  the ADR movement  of  the  
twent ie th  century,  has  bu i l t  an  indisputab le  foundat ion  and holds  
a  secure  foothold  in  the  reso lut ion  of  d i sputes .  Negot ia t ion ,  
media t ion  and  arb i t ra t ion  have  become popular  and  h ighl y 
u t i l i zed  surrogates  for  l i t iga t ion ,  to  the  ex tent  tha t  ADR is  
cons idered  the  usual  way to  reso lve  d i sputes  in  a  wide  var ie ty of  
areas ,  such  as  workplace  d i sputes ,  insurance  c la ims ,  
cons t ruct ion  defec t s ,  in te l lec tual  p roper ty,  and  publ ic  po l icy 
d i sputes .  
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C h a p t e r  2  
F o r m s  o f  A D R  
 
Trad i t ional  ADR includes  a  wide  var ie ty of  d i spute  
reso lu t ion  methods  f rom par ty- to-par ty engagement  in  
negot ia t ions ,  media t ion  and arb i t ra t ion  to  var ia t ions  such  as  
exper t  evaluat ion  and  mini - t r i a ls ,  to  hybr id  forms  tha t  combine 
methods  such  as  med-arb .  The var ious  techniques  of  t rad i t ional  
ADR can  be  envis ioned  a long a  spect rum.  At  one  end  there  are  
ADR techniques  with  which  the  par t i es  have  cont ro l  over  bo th  
the  procedure  and  the  outcome.  At  the  o ther  end  are  t echniques  
wi th  which  cont rol  i s  t ransfer red  to ta l l y to  a  th i rd  neut ra l  
deci s ion  maker  who resembles  a  judge.  Al l  o ther  t echniques  can 
be  found somewhere  in  be tween . 64 However ,  these  var ious  
methods and  techniques  wi l l  no t  be  examined  in  de tai l  here ,  as  
the  goal  of  th i s  thes i s  i s  no t  to  enumerate  or  descr ibe  a l l  the  
d i f feren t  var ia t ions ,  bu t  ins tead  provide  a  be t ter  unders tanding  
of  the  techniques  tha t  came to  in f luence  ODR and the  techniques  
tha t  descr ibe  the  d i f feren t  s teps  of  d i spute  reso lu t ion ,  opera t ing  
as  bu i ld ing b locks for  a l l  e lse ;  negot ia t ion  as  a  vo luntary 
procedure  between  the  par t i es ,  media t ion  because  i t  inc ludes  an  
ass i s t ing neut ra l  th i rd  par ty and  arb i t ra t ion  because  i t  inc ludes  a  
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neut ra l  thi rd  par ty wi th  deci s ion  au thor i ty.  The d i s t inc t ion 
between  methods  ass i s ted  by th i rd  neutra l s  and  the  ones  tha t  a re  
no t  as  wel l  as  the  d i s t inc t ion  between  ad judica t ive  and  not  wi l l  
be  of  grea t  impor tance  la ter  on  in  the  examinat ion  of  ODR.  
However ,  the  las t  sec t ion  presents  no t  on ly arb i t ra t ion  but  a l so  
some of  the  hybr id  forms  of  ADR,  because  a  br ief  p resenta t ion  is  
essen t ia l  in  be t ter  unders tanding ADR and i ts  whole  spect rum.  
The o ther  methods  tha t  a re  inc luded  in  the  br ief  p resenta t ion  are 
conci l i a t ion ,  mini - t r i a l s ,  med-arb  and  the  Ombudsman.  
 
 
Sect ion  1:  Negotiation 
  
                                       “Let  us  never  negot ia te  ou t  of  fear   
                                        bu t  l e t  us  never  fear  to  negot iate” .65  
                                                                      J .  F.   Kennedy 
Negot ia t ion  i s  one  of  the  mos t  bas ic  forms  of  interac t ion66 
and  people  are  cons tan t ly negot ia t ing  in  everyda y l i fe  and  in  
bus iness  even  i f  they don’ t  rea l ize  i t .67 Negot ia t ion  is  so 
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common that  i t  i s  p rac t ica l l y involved  in  a l l  in terpersonal  
communicat ion  and can  be  ident i f i ed  in  mos t  of  the  everyda y 
in terac t ions .68 Af ter  a l l ,  i t  i s  essent ia l  to  unders tand  tha t  i t  i s  a  
communicat ion process  tha t  t akes  p lace  whenever  we want  
someth ing f rom someone or  someone wants  someth ing f rom us .69 
Negot ia t ion  is  the  mos t  common and  s imples t  method of  
a l t e rnat ive  d i spute reso lu t ion  and  i s  p laced  a t  the  co re  of  
prac t ica l l y an y ADR process ,  especia l l y non-b inding d i spute 
reso lu t ion  procedures  such  as  media t ion . 70 Negot ia t ion  theory 
has  been  the  theore t ica l  background for  d i spute  reso lu t ion  
theory.  Negot ia t ion i s  the  means  by which  conf l ic t ing par t ies  
se t t l e  the i r  d i f ferences ,  wi th  the i r  mutual  e f for t  to  reach  an 
agreement  th rough processes  based  on  communicat ion,  
persuas ion  and the  consol idat ion of  conf idence . 71 Communicat ion 
and  consul ta t ion  with  the  o ther  s ide  to  ach ieve  a  reso lu t ion  of  
the  d i spute  cons t i tute  the  process  of  negot ia t ion .  “ In  i t s  s implest  
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form,  negot ia t ion  involves  an  exchange of  v iews  and  proposals  
by par t ies  who wish to  se t t l e  out  of  cour t” . 72 
To  reach  an  agreement ,  the  par t ies  are  combining 
co l labora t ive  and  compet i t ive  methods .  So ,  depending on  the  
c i rcumstances ,  the negot ia t ion i s  d is t inguished e i ther  for  i t s  
aggress ive  or  i t s  compet i t ive  approach ,  or  for  the  a t tempt  to  
work  together ,  o r  f ina l l y for  the  des i re  to  so lve  the  problem by 
crea t ing a  range  of  a l t e rnat ives .  Negot ia t ion  i s  based  on socia l  
norms  of  rec iproci ty bu t  very impor tan t  success  fac tor  in  any 
negot ia t ion  is  the  negot ia t ing s tyle .  
In  the  f ie ld  of  ADR,  negot ia t ion is  charac ter ized  pr imar i l y 
by three  t ypes  o f  approaches ;  the  compet i t ive  bargain ing  
approach ,  the  co l labora t ive  or  opera t ive  bargain ing approach  and  
the  e th ica l  o r  pr inc ip led  negot iat ion .  The compet i t ive  
negot ia t ion  or  win-lose  negot ia t ion  a t taches  to  the  negot ia t ion  
the  nature  of  a  confronta t ion  wi th  winners  and  losers .  It  i s  
charac ter ized  by ha rd  negot ia tors ,  who a im to  capture ,  re ta in  and 
expand the i r  posi t ions  (pos i t ional  bargain ing)  and  i t  i s  used 
when there  i s  a  negat ive  corre la t ion  between  the i r  in teres ts .  This  
s t ra tegy has  l i t t l e  c rea t ive  and  d i s t r ibu t ive  nature .  The s t rong 
in teres t  o f  each  s ide  i s  on ly essent ia l  to  ach iev ing i t s  own goals ,  
i . e .  to  c lose  the  deal ,  to  win  in  the  negot ia t ion  wi th  l i t t l e  or  no 
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regard  for  the  consequences  to  the  subsequent  re la t ionship  or  
t ransact ions  wi th the  o ther  s ide .  The main  goal  of  the  
negot ia tors  i s  v ictory.  They usual ly s tar t  wi th  an  ex t reme  
pos i t ion  and  ins i s t  upon i t  unt i l  the end  of  the  negot ia t ions .  
They use  l i es ,  th rea t s  and  of ten  harm thei r  re la t ionship  with  the 
o ther  s ide ,  because  the  hard  bargain ing tac t ics  ra i se  equal ly 
harsh  react ions .  
Col laborat ive  negot ia t ion  or  win  -  win  negot ia t ion  i s  
charac ter ized  by mi ld  negot ia tors  and win  /  win  outcomes .  It  
a ims  to  solve  the problem,  to  cover  the  in teres t s  and  meet  the  
needs  of  bo th  par t ies  ( in teres t  -  based bargain ing) ,  cons i s ten t ly 
focus ing on  in teres t s  and  not  on  e i ther  s ide’s  suppor t ing 
pos i t ions .  It  i s  used  when the  goals  and  objec t ives  of  bo th 
par t i es  have  a  pos i t ive  corre la t ion .  This  approach  cons iders  the 
“opponents”  as  par tners  in  f inding a  common so lut ion  by 
red i rec t ing the  conf l ic t .  In  th i s  s t ra tegy i t  i s  a l so  importan t  to  
ach ieve  the  subs tan t ive  goals  and  a t  the  same t ime keep  the  
re la t ionship  in tac t .  The  par t ies  are  t yp ica l l y expected  to  have  a  
rec iprocal  re la t ionship  where  both  make concess ions .  The main  
idea  behind  the  negot ia t ion  i s  that  the  objec t ives  of  the  two 
s ides  are  compat ible  and  not  mutual ly exclus ive;  i f  one  s ide  
achieve  the i r  goals ,  th i s  does  not  prevent  the  o ther  to  ach ieve  i t s  
own.  The gain  of  one  s ide  i s  no t  achieved  a t  the  expense  of  the 
o ther .  The  more  sk i l l ed  negot ia tors  seek  to  avoid  having 
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personal  conf l ic ts ;  they tend  to  make many concess ions  to  reach  
an  agreement  and  crea te  an  envi ronment  which  wil l  a l low 
negot ia t ions  to  t ake  p lace  based  on  coopera t ion ,  hones ty,  
equal i t y and  genera l l y good re la t ions  be tween  them.  The par t ies  
conver t  the  in i t i a l  d i lemma of  one  par ty versus  the  o ther ,  to  a  
bo th  par ty co l labora t ion  wi th  a  win-win  resu l t .  In  the  end  both 
par t ies  fee l  v indica ted ,  because  even  i f  the  so lut ion i s  not  
op t imal ,  i t  i s  the i r  common ef for t .73  
F inal ly,  p r inc ip led  negot ia t ion  or ien ts  the  par t i es  in to  two 
main  d i rec t ions;  to  a lways  seek  mutual  benef i t s  and  when the i r  
in teres t s  co l l ide ,  to  look  together  for  f a i r  s tandards .  The b igges t  
advantage  of  th i s  method  i s  tha t  i t  a l lows  par t ies  to  be  fa i r  whi le  
pro tec t ing them f rom the  o ther  s ide  when they t r y to  explo i t  th is  
fac t .  The  negot ia t ion  must  fol low some cr i t e r ia ;  i t  should  lead  to  
a  wise  agreement  tha t  meets  the  legi t imate  in teres t s  of  each  s ide .  
I t  should  be  ef f ic ien t  i . e .  save  t ime and  cos t  as  wel l  as  meet  the  
deeper  needs  and  concerns  of  the  par t i es ,  based  on  the  exchange  
of  in format ion  between  the  par t i es .  And f ina l ly,  i t  should 
improve the  re la t ionship  between  the  par t i es .  In  pr inc ip led 
negot ia t ion  the  main  concern  of  the  negot ia tor  are  the  in teres t s  
and  needs  of  bo th  par t i es .  The  negot ia tors  t ake  in to  account  the 
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ex is t ing condi t ions  and  look  for  a  way to  r eso lve  the  d i spute 
ob jec t ive ly and  impar t ia l l y. 74 
One of  the  key par t s  o f  negot ia t ion  and the  main  di f ference  
f rom other  ADR methods  i s  the  au tonomy and  independence  of  
the  par t i es  who have  no  need  of  an  a rb i t ra tor ,  media tor  or  judge.  
In  negot ia t ion  there  i s  no  in tervent ion  by a  th i rd  par ty. 75 Because 
no  th i rd  par ty ac t s  as  fac i l i t a tor  or  umpi re  in  the  
communicat ions  between  the  par t i es  as  they a t tempt  to  reso lve 
the i r  d i spute ,  i t  i s  the  mos t  cost -ef fec t ive  and  ef f ic ien t  method  
of  reso lv ing d i sputes  be tween  par t ies . 76 “Finding a  mutual ly 
acceptab le  so lu t ion  to  the  d i spute  depends  on  the  par t i es  and  the  
negot ia t ion  process  i s  conf ident ia l  and  comple te ly voluntary;  
genera l l y,  the  par t i es  can  wi thdraw a t  any poin t” . 77 .   
Al though each  negot ia t ion  i s  an independent  and  
au tonomous  process  tha t  usual ly d i sp lays  cer ta in  speci f ic  to  each  
case  charac ter i s t i cs ,  there  are  however  some s tages  tha t  a re  
common to  a l l  negot ia t ions .  The f i rs t  s tage  inc ludes  the  “des ign  
and  analys i s” .  This  s tep  i s  essen t ial l y the  beginning of  the 
negot ia t ing process  and  i s  par t i cu lar ly impor tan t  because  
prepara t ion  i s  the  key par t  o f  an y negot ia t ion .  Good prepara t ion  
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crea tes  a  so l id  foundat ion  for  the  negot ia t ion  and  gives  the  
necessary conf idence  for  the  negot ia tors  to  reach  success .  The 
prepara t ion  process  i s  cont inued throughout  the  negot ia t ion .  At  
th i s  s tage  the  negot ia tors  col lec t  a l l  the  re levant  in format ion 
re la ted  to  the  subjec t  o f  the  negot ia t ion .  The co l lec t ion  of  the  
maximum amount  of  in format ion  on  the  subjec t  gives  to  each  of  
the  negot ia tors  bargain ing power .  Dur ing the  des ign  s tage  the 
negot ia tors  recognize  the  goal  of  negot ia t ion ,  which  should  be 
c lear -cu t  in  order  to  formula te  the  p lan  to  be  fo l lowed.  Each  
negot ia tor  analyzes  the  needs ,  ident i f i es  the  in teres t s ,  se lec t s  the  
s t ra tegy,  the  technique  and  get s  fami l iar  wi th  h i s  opponent .  The 
p lanning process  inc ludes  the  def in i t ion  of  the  range  of  i s sues  
and  the  an t ic ipa t ion  of  po ten t ia l  quest ions  tha t  might  embarrass  
the  negot ia tor .  Final ly the  s tage  inc ludes  the  t iming of  the  
process ,  which  depending on  the  ci rcumstances ,  should  be  
nei ther  too long nor too  shor t .78 
The  second s tage  i s  the  main  negot ia t ion  where  the  
exchange of  in format ion  takes  place .  At  th is  s tage  the  
negot ia t ions  begin .  By shar ing informat ion  the  par t i es  a t t empt  to  
d i scover  what  e lements  each  s ide  prefers  to  acqui re.  Each  
negot ia tor  has  rev iewed the  proposals  of  the  o ther  s ide ,  has  
comple ted  h is  research ,  knows what  he  wants  and  i s  ready to  
pass  h i s  pos i t ions  on  the  opposi te  s ide .  Par t icu lar ly impor tan t  i s  
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the  way and  the  order  in  which they analyze  the  in i t i a l  posi t ions .  
Each  negot ia tor ’s  ob jec t ive  should  be to  chal lenge  h i s  opponent  
to  f i r s t  s tate  the i r  v iews  and  ideas .  This  s tage  inc ludes  the  
shar ing of  each  negot ia tor ’s  v iews  and  the i r  carefu l  examinat ion ,  
someth ing absolu te ly essent ia l  in  a l l  negot ia t ing re la t ionships .   
The  th i rd  s tage  i s  the  pos t -negot ia t ion  s tage  which  
inc ludes  the  compromises .  At  th is  s tage  a l l  the  de ta i l s  that  each  
negot ia tor  might  reveal  to  the  other  are  a l ready presented ,  and 
the  par t i es  c lar i fy the i r  d i spute  th rough the  f ina l  p resentat ion  of  
the i r  c la ims .  The par t ies  implement  t ac t ics  that  wi l l  resul t  in  a  
be t ter  approx imat ion  of  the  an t ic ipated  resu l t ,  the  sat i s fac t ion  of  
the i r  requi rements  wi th  the  minimal  poss ible  devia t ion ,  by 
making compromises  and  mutual  concess ions  and  crea t ing a  
f r iendly a tmosphere  which  helps  to  resolve  the  di spute .   
 The  las t  s tage  i s  the  agreement .  At  th i s  s tage ,  p roposal s ,  
counterproposals  and  compromises  are  evaluated  and  conclus ions  
are  drawn def in ing the  end  of  the  nego t ia t ion .  At  thi s  po in t  the 
agreement  be tween  the  conf l ic t ing part ies  occurs  as  a  resu l t  o f  
the  prev ious  s tages .  The agreement  can  occur  e i ther  because  the  
fu l l  acceptance  of  t he  pos i t ions  of  one  s ide  or  the  o ther  or  due  to  
the  d i scovery of  middle  ground,  i . e .  a  mutual ly acceptab le  
so lu t ion .79 
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The negot ia t ion  i s  cons idered  success fu l  i f  the  benef i ts  to  
one  s ide  have  been  achieved  whi le  the  o ther  s ide  fee l s  the  same  
way. 80 If  no  poin t  o f  agreement  i s  found and  the  process  does  not  
reach  an  ar rangement ,  then the  process  must  be  repeated f rom 
the  beginning or  the  process  must  end .  If  the  par t i es  s t i l l  cannot  
reach  an  agreement ,  o ther  forms  of  a l t ernat ive  d i spute  resolu t ion 
mus t  be  adopted .  Pos i t ional  bargain ing and  b iases  such  as  the  
tendency to  be  over ly opt imis t ic  about  the i r  pos i t ions  and  the  
tendency to  devalue  proposals  made by adversar ies  may resu l t  in  
the  fa i lure  of  a  negot ia t ion ,  l eav ing par t ies  wi th  the  opt ions ,  o f  
go ing to  cour t ,  op t ing for  another  a l t e rnat ive  d i spute  reso lu t ion 
procedure  or  no t  reso lv ing the  dispute  a t  a l l .81 However ,  
negot ia t ion  i s  an  impor tan t  bu i lding b lock  for  many o ther  ADR 
procedures ,  and  i s  a  prerequis i te  for  the  success fu l  
implementa t ion  of  severa l  methods  of  ADR,  such  as  media t ion,  
which  i s  examined  nex t ,  as  wel l  as  severa l  o f  the  hybr id  forms .   
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Sect ion  2:  Mediat ion 
 
A.  What  i s  media t ion? 
 
 When a  di spute  ar i ses  the  par t i es  wi l l  normal ly a t tempt  to  
reso lve  i t  in i t i a l l y by negot ia t ing wi th  each  o ther .  However ,  
s ince  the  par t i es  in  mos t  cases  are  no t  profess ional  negot ia tors ,  
o f ten  the  negot ia t ions  do  not  prove  f ru i t fu l .  On the  cont rary 
media t ion  a l lows  the  par t i es  to  re ta in  the i r  cont ro l  and  the i r  
deci s ion  making au thor i t y,  bu t  a l so  involves  a  th i rd  neut ral  par t y 
to  ass i s t  the  par t i es  dur ing the  process ;  making media t ion  a  k ind 
of  ass i s ted  negot ia t ion .82 Media t ion i s  one  of  the  most  
representa t ive  t ypes  of  a l t e rnat ive  d ispute  reso lu t ion  as  wel l  as  
one  of  the  mos t  widely used  ADR methods .83 Media t ion  i s  a  
method of  a l t e rnat ive  d i spute  reso lu t ion ,  in  which  par t ies  
reso lve  the  d i spute wi th the  ass i s tance  of  a  neut ra l  th i rd  par ty,  
the  media tor ,  who employs  var ious  techniques  in  order  to  he lp 
the  par t i es  f ind  a  common ground and  se t t l e  the  d ispute .  I t  i s  the 
process  in  which  the  par t i es  of  a  d i spute ,  gu ided  by a  th i rd  
par ty,  sys temat ica l ly i so la te  the  poin t s  of  the  d i sagreement ,  wi th  
the  a im to  reach  a  consensual  reso lut ion  of  the  di spute ,  which 
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serves  both  the i r  interes t s .  Media t ion  is  essen t ia l l y a  d ia logue o r  
a  negot ia t ion  wi th the  involvement  of  a  thi rd  par ty. 84 The 
media tor  does  not  decide  on  the  d i spute ,  bu t  he lps  the  d i sput ing  
par t ies  to  come to  an  agreement  by f ind ing a  commonly 
acceptab le  so lu t ion.  “Managing the  media t ion  process  can  a l so 
be  co l legia l ,  in  other  words ,  per formed by more  than  one 
ind ividual” .85 The  need  for  involvement  of  a  th i rd  person  is  
jus t i f i ed  in  theory based  on  the  premise  tha t  many t imes  the 
par t i es  are  s imply not  ab le  to  ident i fy themselves ,  in  a  c lear  and  
meaningfu l  way,  the  conf l ic t ing e lements  of  the i r  d i spute  and  
negot ia te  in  order  to  ach ieve  a  compromise .  This  may be  due  to  
mutual  pre judice ,  fear  of  no t i f i ca t ion  of  cer ta in  de ta i l s ,  the  r i sk  
of  mis in terpre ta t ion of  a  compromise ,  due  to  ignorance  and  the 
poss ible  devaluat ion  of  the posi t ion  of  the  opponent  and  due  to  
po ten t ial  mutual  hos t i l i t y.  
The importance  of  media t ion  i s  ev idenced  by i t s  mul t iple 
funct ions .  Media t ion  def ines  the  d i spute ;  the  impar t ia l  media t ion 
process  he lps  to  ident i fy and  ref ine  the  problems  with in  the 
scope of  the d i spute .  Media t ion  resolves  d i sputes  between  r iva l  
par t i es  concern ing a  par t i cu lar  c la im for  mat ters  re la ted  to  
in teres t s ,  p r inc ip les  or  procedures .  Even  i f  the  media t ion  process  
does  not  produce  the  des i red  ef fec t  i t  p romotes  the  use  of  
another  procedure ,  such  as  arb i t ra t ion .  Media t ion  helps  in  the  
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management  of  l engthy conf l ic t s  tha t  a re  expected  to  cont inue .  
Even  i f  the  oppos ing par t ies  do  not  des i re  to  reduce  or  reso lve 
the  d i spute ,  the  media t ion  process  can  cont ro l  the  conf l ic t  by 
es tab l i sh ing appropr ia te  ru les ,  s t ruc tures  and  modes  of  
communicat ion .  This  a l lows  for  future  involvement  in  se t t lement  
procedures .  Media t ion  ass i s t s  in  negot ia t ing cont rac t s .  The  
conf l ic t ing par t ies ,  wi th  the  ass i s tance  of  a  media tor ,  can  
manage processes  in  order  to  es tab l i sh a  posi t ive  c l imate  
be tween  the  par t i es ,  to  ident i fy the  in teres t s  and pr ior i t ies ,  to  
improve communicat ion ,  to  ach ieve  handl ing negat ive  emot ions ,  
to  make sugges t ions  and  to  regis ter  agreements .  Media t ion  
crea tes  an  envi ronment  tha t  al lows  for  l a tera l  th inking which  
involves  res t ruc turing,  escape ,  and  the  provocat ion  of  new 
pat terns  and  leads  to  bra ins torming and  subsequent ly to  the  r i se 
of  many d i f feren t  ideas  in  order  to  resolve  the  d i spute .86  
Media t ion has  i t s  roo ts  in  ancien t  prac t ices  and  is  one  of  
the  o ldest  methods or iginated  mainly in  Afr ica  and  Asia .  The 
media tor  in  commercia l  re la t ions  of  the  Arabs ,  the  elders  as  
media tors  in  China ,  the  judge wi th  the  task  to  promote  a  
compromise  in  the  Swiss ,  German and  Japanese  prac t ice ,  
exempl i fy the  need  for  a  th i rd  par ty as  a  neut ra l  who wi l l  reduce  
tens ions  and  overcome poten t ia l  impasses .  But  the mos t  
impor tant  development  in  recent  decades  has  been  the  necess i t y 
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of  par t i cu lar  Anglo-Saxon jur i sdic t ions  to  avoid  the  cos t  and 
delay of  l i t iga t ion sys tem,  developing media t ion in  c ivi l  and 
commercia l  mat ters .  Media t ion  in  i t s  modern  vers ion i s  an 
ins t i tu t ion  of  American  insp i ra t ion .  Even  though media t ion  was 
subjec t  to  theore t ica l  and  prac t ica l  p rocess ing s ince  the  70 's  and  
80 's ,  especia l l y in  recent  years  i t  has  spread  rap idly in  man y 
s ta tes .  For  ins tance ,  In  Great  Br i ta in ,  where  media t ion  ex is t s  
s ince  1989,  85% of  the  cases  of  d isputes  addressed  through  
media t ion  were  success fu l ly reso lved ,  and  internat ional  
media t ion  developed  to  such  an  ex ten t  in  the  legal  wor ld  in  
England  tha t  s ince 1999 has  been  par t  o f  the  Engl i sh  c iv i l  
jus t ice .  These  developments ,  o f  course ,  were  not  on ly a  pr iv i lege  
of  the  Anglo-Saxon count r ies .  At  the  end  of  the  20th centur y 
such  dynamic  t rends  d id  emerge  in  France ,  Canada,  Hong Kong 
and  severa l  European  count r ies .  For  example ,  in  Germany,  in   
2002 specia l  ru les  for  media t ion  were  es tab l ished  and  more  so  in  
two levels  because  of  the  federa l  form of  the  s ta te ,  i . e .  bo th   in  
the  German Civ i l  P rocedure  (Ziv i lprozessordnung)  and  in  
speci f ic  l egi s la t ion of  the  Länder  of  the  Federa l  Republ ic  of  
Germany.  
Media t ion  d i f fers  f rom judic ial  reso lu t ion  in  severa l  
aspects .  Media t ion ,  as  ment ioned  above,  i s  charac ter ized  by 
having a  neut ra l  th i rd  par ty who works  wi th  the  par t i es  to  
ident i fy i s sues ,  explore  the i r  in teres ts  and  poss ible  so lu t ions ,  
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whereas  in  l i t iga t ion  the  judge i s  no t  a f f i l i a ted  with  the  par t i es ,  
ins tead  s imply assesses  the  ev idence  and  decides .  In  med ia t ion 
the  par t i es  re ta in  cont ro l  o f  the  process  and  determine  the  
poten t ial  compromise  whi le  in  l i t iga t ion  the  par t i es  sh i f t  cont rol  
to  the  judge and  there  are  few prospect s  for  compromise  because  
the  process  i s  de termined  by the  ev idence  presented .  Media t ion 
i s  charac ter ized for  fac i l i t at ing negot iat ions ,  someth ing which  i s  
comple te ly absent  in  l i t iga t ion .  Media t ion  is  conf ident ia l  and  
may lead  to  agreements  on  how much publ ic i t y wi l l  be  given  to  
the  d i spute .  Ins tead  cour t  p roceedings  are  publ ic  and  a t t r ibu te 
er ror  to  one  of  the  par t i es  hurt ing in  th i s  way i t s  reputa t ion .  In  
some cul tures ,  such  as  Asian  or  Middle  Eas t  cu l tures ,  i t  i s  
impor tant  for  each  par ty in  a  d i spute  to  emerge  f rom i t  w i thout  
harm to  i t s  honour  and  reputa t ion .  This  i s  ensured  in  media t ion 
because  the  media tor  does  not  impose l i ab i l i t y to  an y pa r ty but  
fac i l i t a tes  agreements  tha t  do  not  of fend  any of  the  par t i es .  The  
main  d i f ference  of  media t ion  i s  the  focus  on  the  in teres t s  of  the  
par t i es ,  on  the  objec t ives  and  the  re la t ionships  be tween them,  
cont rary to  l i t iga t ion  where  grea t  impor tance  i s  given  to  the 
subs tant ive  and  procedura l  l aws ,  as  wel l  as  to  r igh ts  ins tead  of  
in teres t s .   
 I t  i s  charac ter i s t ic  tha t  in  media t ion  the  par t i es  are  
encouraged  to  communicate be tween  themselves  and the 
meet ings  are  in formal ,  whi le  l i t iga t ion  undermines  the  ef fec t ive  
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communicat ion  of  the  par t i es ,  by focus ing on  the  defence  of  
the i r  a rguments ,  essen t ia l ly l imi t ing the  communicat ion  between  
lawyers  and  cour t s ,  and  rep lac ing informal  meet ings  with  formal  
cour t  sess ions  in  a  cer ta in  p lace  and  t ime.87 Moreover ,  the 
agreement  in  media t ion  is  consi s tent  wi th  the  needs  of  the  
par t i es  and  a  mutual ly sa t i s fac tory se t t l ement  i s  made between  
the  par t i es ,  o f fer ing the  oppor tuni ty for  bo th  par t i es  to  come out  
of  the  process  as  winners  wi thout  damaging  the  re la t ionship 
between  them.  Ins tead  in  l i t iga t ion  deci s ions  are  made based  on 
the  ev idence  and  the  law and  record  one  of  the  par t i es  as  the  
winner  and  i t s  opponent  as  the  defea ted .  Final ly media t ion  of fers  
f l ex ib le  t e rms  between  the  par t i es ,  accelera ted  process  and  low 
cos t .  On the  cont rary in  l i t iga t ion  there  i s  l ack  of  f l ex ib i l i ty,  the  
process  i s  qui te  t ime consuming and  expensive .  Based  on  these 
d i f ferences  be tween  media t ion  and  l i t iga t ion  i t  i s  unders tood 
tha t  mediat ion  i s  f ramed wi th  severa l  advantages  tha t  make i t  an  
a t t rac t ive  and  prefer red  opt ion .  
Media t ion i s  regarded  as  a  vo luntary procedure  by which  
par t ies  in  d ispute  communicate  wi th the  ass is tance  of  a  th i rd  
neut ra l  par ty wi th  no  deci s ion  power  (ca l led  media tor ) ,  who 
improves  the  communicat ion between  them by us ing techniques ,  
such  as  res ta t ing the i r  a rguments ,  and  t r i es  to  br ing them to  an  
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amicable  agreement . 88 There  are  severa l  k inds  of  media t ion.  The 
f i r s t  kind  i s  known as  se t t l ement  media t ion  and  does  not  
necessar i l y requi re  any specia l  knowledge,  exper ience  or  specia l  
p repara t ion .  The media tor  seeks  solu t ions  through in tervent ions  
and  the  objec t ive i s  to  encourage  the  development  of  an  
appropr ia te  agreement  be tween  the  two par t ies  based  on  a 
“cent ra l  po in t” .  The second k ind  i s  known as  fac i l i t a t ive 
media t ion  where  the  media tor  ac t s  as  a  fac i l i t a tor  who media tes  
the  d i spute  in  t e rms of  the  under lying needs  and  in teres ts  of  the  
par t i es  ra ther  than  s t r i c t  l egal  requi rements .  It  cont r ibu tes  
s ign i f ican t ly to  the  es tab l i shment  of  a  code  of  e th ics  (a  Code of  
Conduct  and  Rules  which  may apply in  the  exerc i se  of  i t s  
powers ,  governs  the  d i spute ,  the  ex ten t  and  l imit s  of  l iab i l i t y 
and  the  so lut ion)  and  fac i l i t a tes  the  negot ia t ion ,  ensur ing a  safe  
envi ronment  and  seeking a  cons t ruct ive  d ia logue between  the  
par t i es  by encouraging the  d i rec t  involvement  of  the  par t ies  in  
the  process  th rough the  absence  o f  o ther  agents  and  by 
recogniz ing the  inf luence  of  each  par t y .  In  fac i l i t a t ive  media t ion 
the  th i rd  neut ra l  par ty ass i s t s  the par t i es  in  reaching an  
agreement  bu t  does  not  make recommendat ions  about  the 
se t t l ement .  The thi rd  k ind is  therapeut ic  media t ion ,  which  deal s  
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with  the  causes  of  the  conf l ic t  in  the  re la t ions  be tween  the  r iva l  
par t i es .  The  media tor  i s  requi red  to  have  exper t i se  in  counsel ing,  
psychotherapy and  genera l  unders tanding of  the  psychologica l  
fac tors .  The  mediator  fo l lows  the  path  of  empowerment  and 
mutual  recogni t ion between  the  par t ies  in  order  to  achieve  a  
reso lu t ion  of  the  d i spute  and  not  s imply se t t l e  the  mat ter .  
F inal ly,  the  four th  k ind  of  media t ion i s  known as  evaluat ive 
media t ion ,  which  is  advisory and  manager ia l  and  the  media tor  
can  ac t s  as  an  evaluator .  The  media tor  gives  an  assessment  of  
the  case ,  which  involves  analys i s  of  the  d i spute  in  accordance  
wi th  the  legal  r igh ts  of  the  par t i es .  The par t ies  are  encouraged  to  
cons ider  and  formula te  proposals  for  reso lu t ion  of  the  di spute 
based  on  the  evaluat ion .  The respons ib i l i t y of  the  media tor  in  
th i s  approach  is  grea t ,  and  the  resu l t  approximates  the  concept  
of  a  deci s ion .  The in tervent ion ism of  the  media tor  i s  grea ter  in  
th i s  approach;  the  par t i es  do  not  acqui re  sk i l ls  for  the  fu ture 
handl ing of  the i r  disputes  and  the  boundar ies  wi th  arb i t ra t ion  are  
c lose .  In  evaluat ive  media t ion  the  th i rd  par ty evaluat es  the 
par t i es ’  posi t ions  and  makes  recommendat ions  about  the 
se t t l ement  based  on i t s  view.89 
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B.  Choosing  Mediat ion 
 
Media t ion takes  p lace  mos t  of ten  on a  vo luntary bas i s  
s ince  “par t ies  cannot  be  forced  to  pa r t i c ipa te  in  a  media t ion  
procedure  and  may a l so  abandon the  media t ion  at  any s tage  pr ior  
to  the  s ign ing of  a  se t t l ement  agreement” . 90 However ,  media t ion 
can  a l so  be  di scre t ionary,  in  the  sense  tha t  i t  may be  under taken  
a t  the  di scre t ion of  a  par t i cu lar  person  and  media t ion  may be  
mandatory as  for  ins tance  i t  i s  in  Belgium,  severa l  s ta tes  in  the 
Uni ted  S tates ,  and  many Aus t ra l ian  jur i sdic t ions .91 Media t ion 
can  be  appl ied  to  any d i sagreement  wi th  the  condi t ion  tha t  the 
par t i c ipants  are  wi l l ing to  t ry.  Submi t t ing a  d i spute  to  media t ion 
can  be  agreed  b y the  par t i es  e i ther  before  or  af ter  the  d i spute 
ar i ses .  A media t ion  agreement  can  be  b inding i f  the  par t i es ’  
ob l iga t ions  are  suff ic ien t ly c lear ,  as  i l lus t ra ted  by Cable  & 
Wireless  Plc  v.  IBM. 92 
Of  course ,  some cases  are  more  su i table  than  o thers ,  and 
of ten  the  quest ion  ar i ses  how to  make the  choice  of  whether  the 
d i spute  should  be  reso lved  through media t ion.  In  th i s  case  the  
par t i c ipants  f rom each  s ide  should f i r s t  consider  whether  the 
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dispute  could  theore t ica l l y be  reso lved  through negot ia t ions  and 
whether  there  i s  p rogress  in  the  on-going negot ia t ions  between  
the  par t i es .93 Media t ion  i s  in formal  and  has  a  more  f lex ib le  form,  
which  makes  i t  compat ib le  wi th  a  var ie ty of  cases  and  therefore  
can  be  invoked  a t  any s tage ,  be fore  or  dur ing the  t r i a l .94 
Media t ion  of ten  is  par t  o f  a  mul t i -method ADR process ,  in  which 
case  media t ion  i s  usual ly preceded  by negot ia t ion  and  fol lowed 
by arb i t ra t ion .  It  mus t  be  noted  tha t  the  appl ica t ion  of  media t ion 
becomes  d i f f icu l t  in  cases  of  forge ry,  p lagiar i sm or  any o ther  
case  where  the  bad  fa i th  of  a t  l eas t  one  par ty can  inf r inge  the  
t rus t  and  communicat ion  between  the  par t i es .95  
However ,  even  though the  par t i es  cannot  be  forced  in  t ru ly 
par t i c ipa t ing in  the  media t ion  process ,  i t  i s  s t i l l  a  fa i r ly common 
prac t ice  for  cont rac t s  to  inc lude  media t ion  c lauses .  These 
c lauses  opera te  as  a  condi t ions  tha t  mus t  be fu l f i l l ed before  the 
par t i es  can  go  to  cour t  o r  use  arbi t ra t ion  to  resolve  thei r  d ispute ,  
and  they usual ly requi re  for  a  cer ta in  amount  to  pass ,  t ime tha t  
should  ideal ly be  u t i l i zed  for  conduct ing the  media t ion 
procedure .  “This  t ype  of  mechanism i s  common in  ins t ruments  
provid ing for  pr iva te  d i spute  reso lu t ion  among s ta tes  and  
inves tors ,  such  as  those  of  the  In ternat ional  Centre  for  
                                                          
93
 BEVAN H. Alexander, Alternative dispute resolution: a lawyer's guide to mediation and other 
forms of dispute resolution, (Thomson, Sweet & Maxwell Editions), 1992, pp. 39- 44. 
94
 FIADJOE Albert, op. cit., pp. 22-23. 
95
 VARADY Tibor, BARCELLO J. John and VON MEHREN T. Arthur, International 
Commercial Arbitration, A Transnational Perspective, (Thomson West), 2003, p. 10. 
  
71 
 
Set t lement  of  Inves tment  Disputes  ( ICSID) ,  in  l egal  ins t ruments  
requi red  by the  World Bank in  some of  the  inf ras t ruc ture  
cont rac t s  tha t  i t  f inances ,  as  wel l  as  in  a  growing number  of  
commercia l  cont rac t s” .96 Fur thermore ,  thi s  way media t ion  can  be 
sugges ted  by one  of  the  par t i es  wi thout  hin t s  of  incr iminat ion 
and  wi thout  giv ing the  impress ion  to  the  o ther  par ty tha t  the  
sugges t ion  of  conduct ing the  media t ion i s  based  on  the  fea r  of  a  
po ten t ial  unfavorable  ou tcome through the  jud ic ia l  rou te .  In  
order  for  the  par t i es  to  t ake  par t  in  media t ion ,  they mus t  be 
wi l l ing and  capable ;  wi l l ingness  impl ies  tha t  the  par t ies  are  
prepared  to  make a  good fa i th  a t tempt  to  negot ia te  an  outcome to  
the i r  d ispute ,  whi le  capaci ty impl ies  tha t  the  par t i es  have  an  
ab i l i ty to  express  and  negot ia te  for  the i r  own needs  and  
in teres t s .97 
The  process  of  media t ion can  be  used to  reso lve  a l l  p r iva te  
d i sputes ,  such  as  c iv i l ,  commercia l ,  fami ly,  l eas ing,  t rade ,  rea l  
es ta te ,  cons t ruct ion,  p roper ty,  and  banking d i sputes ,  rega rd less  
of  t ype ,  which  can  be  reso lved  by agreement  and  are  wi th in  the 
cont rac tual  f reedom of  the  par t i es ,  except  those  subjec t  to  
mandatory provis ions  ( l ike  the  d i sso lut ion  of  marr iage) .  One can  
so lve  a  d i spute  wi th  a  par tner ,  associa te ,  suppl ier ,  t enant  or  
l andlord  and  with  members  of  fami ly (especia l l y as  regards  the  
la t t e r  ca tegory one  may so lve  i s sues  of  main tenance  or  proper t y 
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but  no t  the  divorce ,  which  by order  of  the  law is  the  
respons ibi l i t y of  the  cour t s ) .  Apar t  f rom the  par t icu lar  
appl ica t ion  in  cases  of  fami ly and  commercia l  l aw,  media t ion 
genera l l y appl ies  in  cases  where  the  emot ion  is  dominant  a t  the  
expense  of  reason  as  wel l  as  in  cases  of  low economic  interes t .  
Media t ion i s  su i ted  for  s i tuat ions  where  the  par t i es  are  more  
in teres ted  in  a  compromise ,  ra ther  than  par t ic ipa t ing in  a  formal  
ju r id ica l  p rocess .  
The reasons  for  choos ing mediat ion can  be  i l lus t ra ted  by 
four  bas ic  e lements  which  def ine  media t ion  and  are  Consensus ,  
Cont inui ty,  Cont ro l  and  Confident ial i ty,  o f ten  refer red  as  the  “4 
C’s” .  The Consensus  (consent )  guarant ies  tha t  the  process  and 
outcome of  media t ion  depends  en t i re ly on  the  wi l l  o f  the  par t i es ;  
the  Cont inui ty,  a l lows  for  the  development  of  a  profess ional  and 
on-going re la t ionship  between  the  par t i es  cont rary to  l i t iga t ion  
which  only esca lades  the  d i sputa t ion ;  wi th  Cont rol ,  the  
development  of  the case  depends  on  the  ab i l i t y of  the  par t i es  to  
f ind  the  mos t  appropr ia te  so lut ion  for  them.   
Final ly,  the  pr inc ip le  of  Conf ident ial i t y appl ies  to  a l l  
d i scussions  and  act ions  of  s takeholders  and  par t ies  involved .  
Corners tone  for  the recogni t ion  and  acceptance  of  media t ion  as  
an  ef fec t ive  method of  a l t e rnat ive  d i spute  reso lu t ion  i s  to  ensure  
conf ident ia l i t y,  s ince  the  mutual  t rus t  o f  the  par t i es  i s  a  
  
73 
 
prerequis i te  of  a  success fu l  mediat ion . 98 The  conf ident ia l i t y 
enhances  the  s incer i t y and  hones ty and  conf i rms  tha t  any 
sugges t ions ,  ideas  and  s ta tements  expressed  by a  pa r ty in  order  
to  reso lve the  di spute  are  no t  go ing to  af fec t  the  outcome of  the  
resu l t  and  wi l l  not  be  used  la ter  agains t  tha t  par ty dur ing 
arb i t ra t ion or  l i t iga t ion .  There  i s  no  pre judice  in  media t ion  and 
negot ia t ions  are  conducted  without  bias  s ince  par t ies  do  not  fear  
tha t  thei r  d i scuss ions  might  be  revealed  in  cour t .  
Conf ident ia l i t y,  desp i te  the  par t i cipa t ion  of  the  th i rd  par ty 
i s  not  endangered  in  any wa y,  cer ta in ly not  to  the  ex ten t  that  
th i s  happens  in  l i t iga t ion ,  where  the  pr inc ip le  of  publ ic i ty 
appl ies ,  o r  in  arb i t ra t ion  where  the  secre t  p rocess  of ten  involves  
many th i rd  persons  ( referees ,  a rb i t ra tors ,  l awyers ,  par t i e s  e tc . )  
and  increases  the  r i sk  of  in format ion  leak ing. 99 The  mediat ion 
agreement  prohib i ts  the  media tor  to  d i sc lose  mater ia l  o r  
in format ion  in  cour t  o r  in  arb i t ra t ion .  Informat ion  d i sc losed 
mus t  be  re turned  or  o therwise  des t royed ,  i f  the  par ty chooses  so .  
In  conclus ion ,  the informat ion  obta ined  dur ing the  media t ion 
shal l  be  conf ident ial  and  the  respons ib i l i t y fa l l s  bo th  the  on  the  
media tor  and  the  par t i es .100 
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As a l ready ment ioned ,  one  of  the  s t ronges t  se l l ing poin t s  
for  media t ion  i s  the  increased  probabi l i t y of  reaching a  mutual ly 
acceptab le  so lu t ion  tha t  meets  the  interes t s  of  bo th  par t i es  (win-
win-so lut ion) .  The reso lu t ion  i s  formed to  the  measures  of  the  
par t i es  tha t  sa t is fy the i r  rea l  in teres t s ,  wi thout  be ing bound b y 
legal  a rguments .  In  par t i cu lar ,  the  nominat ion  and  cons idera t ion  
by the  par t i es ,  wi th  the  ass i s tance  of  the  media tor ,  even  of  non-
legal  fac tors  tha t  serve  the i r  in teres ts  and  the  poss ibi l i t y of  
de tachment  f rom legal  a rguments  is  a  key advantage  o f  
media t ion ,  s ince  the  so lu t ion  is  more  or ien ted  towards  interes t s  
and  not  the  r igh ts  of  the  par t i es .101  
A key advantage  of  media t ion  i s  tha t  i t  i s  fas t  and cos t  
e f f ic ien t .  The  process  i s  qu ick ,  wi thout  de lays ,  bureaucracy,  o r  
the  perpetuat ing the  d i spute .  The economic  benef i t  i s  mos t  
apparent  when the media t ion  process  t akes  place  in  the  ear ly  
s tage  of  the  di spute ,  when the  cos t  o f  the  whole process  can  be 
ca lcu la ted  in  advance .  It  o f fers  easy access  to  people  and  
provides  t ime sav ing,  a l lowing the  oppos ing par t ies  to  so lve 
the i r  common problem in very shor t  t ime,  which  i s  especia l l y 
usefu l  in  commercial  mat ters ,  where  t ime counts  s ign i f ican t ly.   
A b ig advantage  of  media t ion  i s  the  f lex ib i l i t y and  
e las t ic i ty of  the  process .  The process  i s  speci f ied  f ree ly by the  
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media tor  in  cooperat ion  wi th  the  par t i es .  The  par t ies ,  ra ther  than  
fac ing the  s t r ingen t  requi rements  of  the  jur id ica l  p rocess  may 
benef i t  f rom procedures  tha t  a re  t a i lo r  made to  the i r  own needs .  
Fur thermore ,  the  voluntary nature  of  the  process  means  tha t  
a l though the  par t ies  agreed  to  reso lve  any or  a l l  o f  the  
d i f ferences  through the  media t ion process ,  they shal l  no t  be  
requi red  to  cont inue  tha t  p rocess  af ter  the  f i r s t  sess ion ,  and  can  
leave  whenever  they wish .  Thus  the par t i es  constan t ly keep 
cont ro l  o f  the  resolu t ion  of  thei r  d i spute .  Moreover ,  the  non-
b inding nature  of  the  process  means  tha t  a  deci s ion  cannot  be 
imposed  on  the  par t i es ,  un less  the  par t i es  themselves  wish  to  
adopt  i t .  Therefore ,  i f  adopted ,  the outcome of  the  d i spute 
sa t i s f ies  bo th  par t i es ,  the  ga in  i s  mutual  and  there  are  no  
winners  and  losers .  The  cont rac t ing par t ies  who have  made an 
agreement  be tween  themselves  to  reso lve  the i r  di spute  th rough  
media t ion  are  more  l ike ly to  fo l low and  comply wi th  the  
condi t ions  se t  by them than  i f  they were  imposed  by the  
media tor .  Voluntary compl iance  can  lead  to  the res tora t ion  of  
d i s turbed  re lat ions  be tween  the  par t i es  and  cont r ibute  to  a  more  
sus ta inable  economic  and  socia l  c l imate.   
Another  advantage  i s  tha t  there  i s  no  inf r ingement  of  
fundamenta l  r igh ts  of  the  par t i es ,  because  of  the  equal i t y and  
fa i rness  tha t  charac ter ize  media t ion  as  wel l  as ,  because  the  
par t i es  re ta in  the ir  r igh t  to  recourse  to  l i t iga t ion .  Final ly,  
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media t ion  i s  appropr ia te  for  mul t i l a tera l  d i sputes  because  more  
persons  involved  in  a  s i tua t ion  can  par t ic ipa te  in  the  process ,  
persons  who in  case  of  jud ic ia l  p roceedings  could  not  become 
par t ies .  In  conclus ion  i t  can  def ini te ly be  sa id  tha t  the  
advantages  of  media t ion  outweigh  any d i sadvantages  or  
imperfec t ions  and  give  an  answer  to  the  ques t ion  of  why to  
choose  media t ion .  Media t ion i s  a  usefu l  tool  to  reso lve  ex is t ing 
conf l ic t s  and prevent  fu ture  ones ,  cont r ibu t ing the  preservat ion 
of  socia l  peace .  
 
 
C.  The Media t ion  process  
 
The  media t ion process  cons is t s  o f  severa l  s tages ;  in  the  
pre l iminary s tage ,  the  par t i es  are  in formed of  the  process ,  the  
usefu lness  and feas ib i l i t y and  agree  to  the responsib i l i ty of  a  
par tnersh ip .  During th i s  s tage  the  par t ies  announce  the  i s sues  of  
the  d i spute  as  wel l  as  the i r  in i t i a l  pos i t ion  to  the  media tor ,  who 
draws  up  a  summary.  The nex t  phase  usual ly inc ludes  document  
and  informat ion  exchange wi th  the  presence  of  representa t ives  of  
the  par t i es  and  of  course  the  media tor .  It  i s  the  f i r s t  subs tan t ive 
meet ing between  the  par t i es ,  where  everyone has  the  opportuni ty 
to  s tate  the i r  v iews  on  the  legal ,  f inancia l  and emot ional  
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impl ica t ions  of  the d i spute  and  to  propose  preferab le  so lu t ions .  
The main  procedure  s tar t s  wi th  the  acceptance  of  the  ru les  of  
conduct  involving main ly the  t imetab le  and  wi th  the  inaugura l  
pos t  o f  the  media tor .  At  th i s  s tage  of  the  process ,  especia l l y in  
commercia l  d i sputes ,  the  media tor  af ter  a  ser ies  of  mee t ings ,  
e i ther  s imul taneously wi th  both  s ides  or  separa te ly wi th  each  
s ide ,  encourages  both  par t ies  to  consider  the  pos i t ions  of  the 
o ther  s ide  and proposes  opt ions  that  wi l l  he lp  them in  the 
negot ia t ions  on  the terms  of  the  agreement .  The media tor  uses  
“ass i s ted  s toryte l l ing”  to  he lp  the  par t ies  ref rame the i r  posi t ions  
and  arguments  wi th  more  c lar i t y,  reveal  the  under lying i ssues  
and  work  more  ef fec t ive ly towards  a  mutual ly acceptab le 
se t t l ement .102 For  the  ef fec t iveness  of  th i s  phase ,  the  media tor  
should  work  wi th  a  smal l  group  f rom each  s ide  and  mainly wi th  
people  who make the  deci s ions .103 In  mos t  internat ional  
commercia l  media t ions ,  people  involved  in  the  second phase  are  
up  to  s ix  to  t en ,  whi le  in  the  thi rd  phase  there  are  up  to  two or  
th ree  par t i c ipants  f rom each  s ide . 104 F inal ly,  usual ly near  the  end 
of  the  media t ion  procedure  or  a t  an  impasse ,  and  af ter  t ak ing  
in to  account  a l l  the  accumulated  informat ion ,  such  as  the 
arguments  of  the  par t i es ,  the i r  common ground and  the i r  
d i f ferences ,  the  media tor  may i ssue  a  recommendat ion  in  order  
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to  fur ther  ass i s t  the par t i es  to  reach  a  reso lu t ion ,  bu t  in  no  wa y 
can  the  media tor  i s sue  a  deci s ion .    
 
 
D.  The Media tor  
 
The  media tor  does  not  render  a  deci s ion ;  ins tead  the 
media tor  improves  the  communicat ion  between  the  par t i es  in  the 
a t tempt  to  ass i s t  them to  f ind  by themselves  a  commonly 
acceptab le  way to  reso lve  the  di spute .  In  shor t ,  “ the  media tor  
does  not  make a  deci s ion ,  but  he lps  the  d i sput ing par t ies  to  f ind 
the  so lu t ion  tha t  i s  acceptab le  to  a l l  par t i es  involved” .105 Modern 
media t ion ,  in  which the  fac i l i t a tor  opera tes  as  an  “ in termedia te”  
in  the  d i spute ,  i s  inf luenced  by the  modern  theory of  nego t ia t ion  
by which  the  goal  i s  to  he lp the  par t i es  f ind  themselves  an 
appropr ia te  solu t ion  based  on the i r  needs  and  interes t s .106 The 
media tor  on ly ass i s t s  the  par t i es  in  reaching reso lu t ion  on  the i r  
own wi thout  advocat ing in  favor  of  one  or  the  o ther  par ty;  
ins tead  the  media tor  wi l l  scrupulous ly avoid  appear ing b iased 
toward  one  s ide  or  the  o ther ,  because  i t ’ s  no t  the  opinion  of  the  
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media tor  bu t  the  opin ion of  the  par t ies  tha t  wi l l  l ead  to  the 
se t t l ement .107  
The  media tor  wi th  absolu te  impar t ia l i t y and  cred ib i l i t y,  
having exper ience  in  the  process  and  negot ia t ing sk i l ls ,  wi thout  
having deci s ive  author i t y,  i s  l imi ted to  br inging the  par t i es  
together ,  fac i l i t a te  coopera t ion ,  re la t ionships  and  communicat ion  
and  encourages  them to  unders tand  thei r  needs  and  in teres t s  and 
those  of  the i r  opponents  by crea t ing the  r igh t  condi t ions  tha t  
wi l l  resu l t  in  the  sa t i s fac t ion  of  the  in teres t s  of  bo th s ides .  
However ,  a l though a  media tor  usual ly “has  no  determinat ive  ro le  
in  regard  to  the  conten t  of  the  d ispute  or  the  outcome of  i t s  
reso lu t ion” ,108 the  media tor  may advise  on  or  de termine the 
media t ion  process  and  may even  eva luate  the  conten t  of  the  
d i spute .  
Usual ly,  the  media tor  i s  a l lowed to  hear  the  par t i es  
together  and  separa te ly.  One of  the  mos t  impor tant  fea tures  of  
media t ion  and the  means  to  a  success fu l  se t t l ement  i s  known as  
“caucus ing” .  Dur ing the  media t ion ,  the  media tor  i s  l ike ly t o  t ake 
the  in i t i a t ive  for  a  break ,  the  “caucus”  in  order  to  meet  the  
par t i es  separa te ly and  af ter  a  d i scuss ion,  evaluate the i r  
p roposal s  for  reso lv ing the  d i spute .  The “American  Arbi t ra t ion 
Associa t ion”  (AAA) s ta tes  tha t  the  caucus ing a l lows  the  
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media tor  the  se lec t ive  use  of  in format ion  obta ined  by each  par t y  
to  reduce  hos t i l i t y be tween  the  par t i es  and  help  them to  engage  
in  a  meaningfu l  d ia logue on  key i ssues  to  uncover  addi t ional  
fac t s  and  the  rea l  i n teres t s  of  the  par t i es ,  to  cons t ruct  a  se t t ing 
to  reso lve  curren t  problems  and  fu ture  needs  of  the  par t i es .109 
Also  i t  makes  the  reaching of  a  se t t l ement  more  l ike ly because  
of ten  the  par t i es  are  more  wi l l ing to  share  sens i t ive  informat ion 
tha t  they would  not  reveal  to  the o ther  par ty,  in format ion which  
could  lead  to  poss ib le  middle  ground tha t  the  par t ies  might  not  
have  suspected  was  there  wi thout  the  help  of  the  media tor .110 
The  media tor  mus t  be  ab le  to  l i s ten  carefu l ly,  to  apprecia t e  
and  unders tand the par t i es ,  to  be ab le  to  sugges t  compromises  b y 
modi fying v iews ,  re la t ionships  and  princ ip les  and  ul t imate ly to  
in terpre t  in  a  proper  way the  pos i t ion  of  the  par t i es .111 The 
media tor  mus t  be  sk i l fu l  in  publ ic  re lat ions ,  to  conduct  what  we 
ca l l  d ip lomacy med ia t ion  (a l so  known as  shut t l e  d ip lomacy)  in  
the  sense  tha t  he  should  be  ac t ive  dur ing the  negot ia t ions  and  
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discussions  wi th  the  par t i es  and  ab le  to  t ransfer  c r i t i ca l  
messages  about  the  outcome of  the  resul t .112 The  media tors  work 
i s  o f ten  hard  and  descr ibed  as  equal  par t s  a r t  and  sc ience  s ince  i t  
can  be  ver y d i f f icu l t  to  fac i l i t a te  an  agreement  in  an  
envi ronment  of  confl ic t  and  d i s t rus t .113 
The  ro le  of  the media tor  i s  to  se t t l e  any personal  
d i f ferences  be tween  the  par t i es ,  put t ing as ide  any unreasonable 
requi rements ,  mit iga t ing in i t i a l  r igid  pos i t ions  and  seeking to  
prevent  the  esca la t ion  of  t ens ion  and  compet i t ion  between  them. 
The media tor  he lps  the  par t i es  to  work  together  to  unders tand 
the  common fea tures  in  the i r  in teres ts  and  for  each  pa r ty to  
unders tand  the  respect ive  in teres ts  and opin ions  of  o thers .  The 
media tor  he lps  s tabi l ize  and  cont ro l  the  par t i es ’  emotions  and  a t  
the  same t ime helps  to  unders tand  tha t  in  a  d i spute  the  chal lenge  
i s  to  f ind  a  so lu t ion  and  not  the  v ic tory of  one  par t y over  the  
o ther .  The  media tor  encourages  the  par t i es  to  engage in  a  
d ia logue wi th perspect ive  and motivates  them not  on ly to  
par t i c ipa te  in  the  process  bu t  a lso  be  more  imaginat ive  in  the i r  
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ques t  to  f ind themselves  a l te rnat ive  ways  to  reso lve  the d i spute  
and  to  reach  a  mutual ly acceptab le  so lut ion .  
The media tor  mus t  main ta in the momentum of the 
negot ia t ions  and  encourage  the  par t i es  to  cont inue  even under  
ex t reme condi t ions  of  in tense  personal  r iva l ry,  main ta in ing open  
communicat ion  wi th  each  of  them and coopera t ing equal ly wi th  
both  par t i es .  Fur thermore  the  media tor  i s  responsib le  for  
crea t ing an  envi ronment  that  ensures  conf ident ia l i t y,  for  h im,  
for  the  procedure  i tse l f ,  bu t  al so  between  the  r iva l  par t i es .  When 
there  i s  t rus t ,  the  par t i es  are  l ess  de fens ive  and  appear  more  
wi l l ing to  share  in format ion  among themselves  and  with  the  
media tor  dur ing pr iva te  meet ings .  The media tor  in  order  to  win  
the  conf idence  of  the  par t i es  must  be  impar t ia l  and  keep  an  equal  
d i s tance  f rom the  oppos ing s ides ,  fac ing the  oppos ing par t ies  
wi th  respect  and d igni ty,  showing unders tanding of  the i r  
p roblem and  genuine  in teres t  in  reso lv ing the  d i spute ,  as  wel l  as  
making c lear  tha t  he  has  no  personal  i n teres t  tha t  could  prevent  
the  achievement  of  an  agreement  be tween  them.  The media tor  
mus t  not  c r i t i c ize the  par t i es ,  impose  own v iews  or  ask  
threa ten ing ques t ions .  The media tor  mus t  ensure  tha t  any 
conf ident ia l  in format ion  shal l  not  be  communicated  to  the  o ther  
par ty.  The media t ion  mus t  be  conducted  in  a  manner  tha t  does  
not  v io late  pr ivacy,  un less  the  par t i es  agree  o therwise .  Final ly,  
the  media tor  must  present  a  range  of  mechanisms  to  solve  the  
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problem in  ques t ion  and  promote  a  p lan  of  se t t l ement  which 
would  ac tual ly conta in  the  agreed  pos i t ion  of  the  par t i es .114 
I t  i s  impor tan t  tha t  the  ef fec t ive  media tor  mus t  have  some 
theore t ica l  knowledge as  wel l  as  the  necessary p rac t ica l  sk i l ls ,  
such  as  be ing ab le  to  carefu l ly l i s ten  to  the  par t ies  bu t  a lso p ick  
up  on any s i l en t  cues  of  communicat ion  and ass is t  par t i es  to  
l i s ten carefu l ly to  each  o ther .  The  media tor  mus t  be  ab le  to  
carefu l ly word  any ques t ions ,  to  summarize  the  par t i es ’  
pos i t ions  and  to  pay a t ten t ion  to  the arguments ,  op in ions  and  
fee l ings  of  the  par t i es .  The  media tor  mus t  be  ab le  to  fac i l i t a te  
the  emergence  of  shared  concerns  and  in teres t s  of  the  par t ies ,  to  
ef fec t ive ly use  language  and  to  give  focus  on  the  ord inary ra ther  
ex t reme nature  of  the  d i spute .  The media tor  mus t  be  ab le  to  
manage the  process  bu t  a l so  the  express ion  of  emot ions ,  to  
develop  and  promote  addi t ional  perspect ives ,  ideas  and  opt ions ,  
to  s t rengthen  the  three  s ided  model  by avoid ing a l l i ances ,  to  
keep  equal  d i s tance  f rom each  of  the  par t i es ,  to  be  s i l en t  when 
necessary and  to  obey to  moral  commitments  (Code of  Eth ics  and  
Rules  of  procedure) .  The  media tor  mus t  have  emot ional  
sens i t iv i ty,  which  i s  an  ab i l i t y tha t  a l lows  the  media tor  to  
respond to  the  express ion  of  emotions  of  the par t i es  and  to  
approach  sens i t ively an y mani fes ta t ions  of  confronta t ion  or  
reconci l i a t ion  of  the  par t i es .  The  ident i f i ca t ion  and  handl ing of  
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emot ions  i s  a  necessary e lement  of  media t ion  and  there  are  
var ious  s tages  of  handl ing emot ions  such  as  the  c lar i f i ca t ion  of  
emot ions ,  the  management  of  the  response  of  each  par ty to  the 
emot ional  ex t remit ies  of  the  other  s ide  and  the  recogni t ion  of  
the  r igh t  as  wel l  as  the  t ime needed  for  each  s ide  to  ex ternal ize 
the  accumulated  pressure . 115 
Impor tan t  a re  the  sk i l ls  o f  good judgment ,  the  ab i l i t y t o  
unders tand  the  par t i cu lar i t i es  of  each  speci f ic  case ,  p rac t ica l  
knowledge,  c rea t iv i t y,  f l ex ib i l i t y,  percept ion ,  in tu i t ion ,  
re l i ab i l i t y and  the  competence  to  exerc i se  the  re levant  dut ies  in  
an  ef fec t ive ,  cons t ruct ive  and  se l f - re l ian t  manner .  Fur thermore ,  
the  media tor  must  have  the  necessary communicat ion  sk i l l s  that  
a re  requi red  in  the  process  of  conf l ic t  reso lu t ion ,  the  absence  of  
which  may cause  subs tant ia l  p roblems ,  such  as  the  lack  of  
unders tanding of  each  s ide’s  pos i t ion ,  and  the  crea t ion  of  
misunders tandings because  of  the  inabi l i t y to  success fu l ly 
convey the  message  or  due  to  d i f ferences  in  cul ture ,  educat ion ,  
e tc .  In  order  to  improve the  media tor’s  communicat ion sk i l l s ,  
ac t ive  a t ten t ion  is  requi red  for  the  unders tanding of  the  
pos i t ions  and  fee l ings  of  each  s ide  as  wel l  as  the  contex t  in  
which  communicat ion  takes  p lace .  The media tor  mus t  use  a  way 
of  speaking tha t  a ims  a t  unders tanding and  not  impressing the  
par t i es ,  repor t ing only what  i s  appropr ia te  and  poten t ia l l y 
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product ive  and ad jus t ing to  personal i t y and  cu l tura l  di f ferences .  
Final ly,  the  media tor  mus t  be  ab le  to  schedule  meet ings .  
In  conclus ion ,  the  ca ta lyt ic  ass i s tance  and  guidance  of  the 
media tor  th rough a l l  the  above ment ioned  capabi l i t i es  a l lows  the 
par t i es  to  f ind  a  t ai lo r  made solu t ion  based  on  the i r  needs  and  
in teres t s ,  a  solu t ion  tha t  would  never  be  reached  through  
l i t iga t ion .  The search  for  the  causes  of  the  conf l ic t ,  the  analys i s  
of  the  conf l ic t  cycle ,  the  d iagnos i s  and  the  appl ica t ion  of  
speci f ic  pa t terns  for  behavior  analys i s  i s  the  theore t ica l  bas i s  
based  on  which  the media tor  br ings  the  par t i es  to  a  success fu l  
ou tcome of  the i r  a t t empt  to  resolve  the i r  d i spute .  According to  
the  above i t  i s  c lear  tha t  the  sk i l l s  o f  a  media tor  vary and  ex tend  
beyond legal  sc ience ,  psychology and  negot ia t ions .  It  comes  
down to  the  ab i l i t y of  "empathy",  i . e .  the  ab i l i t y to  unders tand 
the  par t i es ,  to  be  conf ident ia l ,  ac t ive ly l i s ten  and  ef fec t ive ly use  
s i l ence ,  submi t  the  appropr ia te  ques t ions ,  absorb  the  negat ive  
emot ions  of  the  part i es  to  unblock  the  process ,  analyze  in teres t s  
and  f ind  possib le po in t s  of  ident i f i ca t ion .  The role  of  the 
media tor  and  the  l imi t s  of  tha t  ro le  mus t  be  presented  in  a  ca lm 
and  poss ibly informal  tone  before  the  s tar t  o f  the  media t ion 
process .  
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E.  The se t t l ement  
 
One of  the  main  fea tures  of  media t ion i s  i t s  non-b inding 
charac ter  as  opposed  to  o ther  forms  of  ADR l ike  arb i t ra t ion.116 
In i t i a l l y,  the  par t i es  can  leave  the  media t ion  a t  any poin t  and  are  
no t  obl iga ted  to  s ign  the  se t t l ement .  Even  media t ion  under  a  
b inding media t ion  agreement  as  Cable & Wireless  Plc  v.  IBM  i s  
vo luntary,  s ince  the  par t i es  are  on ly obl iga ted  to  in i t i a te  and  
a t tempt  the  process . 117 The  media t ion  process  can  be  a  fa i lu re 
and  leave  the  par t i es  bas ica l l y where  t hey s tar ted ,  though bet ter  
in formed.  But ,  i t  can  be  a  success ,  in  which  case  a  se t t l ement  
agreement  i s  d raf ted  and  s igned  by the  par t i es .  In  some 
count r ies ,  for  ins tance  in  the Uni ted  S tates ,  “par t ies  decide  
whether  or  no t  they wish  to  make the i r  agreement  l egal l y  
enforceable  or  no t ,  in  which  case  a  non-enforceable  agreement  i s  
based  on  the  idea  tha t  par t i es  have  reached  a  mutual ly 
acceptab le  so lu t ion  tha t  wi l l  be  honored  by both  of  them wi thout  
having to  resor t  to  legal ly b inding wr i t t en  agreements” . 118 
However ,  in  mos t  count r ies ,  as  far  as  the  legal  na ture  o f  
the  agreement  goes ,  the  se t t l ement  agreement  i s  accepted  as  a  
b inding cont rac t ,  which  in  case  of  non-performance,  when one  of  
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the  par t i es  does  not  honor  the  agreement ,  a l lows  for  a  l egal  
cause  of  ac t ion .   Even  though,  se t t lement  agreements  have  a  
specia l  s ta tus  in  some count r ies  making them eas ier  to  en force ,  
in ternat ional ly there  i s  no t  an  accepted  f ramework  to  fac i l i t a te  
the  enforceabi l i t y of  in ternat ional  se t t l ement  agreements .  
Unfor tunate ly th i s  problem was  not  overcome by UNCITRAL’s  
Model  Law;  a l though severa l  so lu t ions  were  sugges ted  to  make 
media t ion  agreements  b inding and  enforceable  in ternat ional ly,  
such  as  “submi t t ing the  agreement ,  in  cases  tha t  l end  themselves  
to  such  an  approach ,  to  an  arb i t ra l  t r ibunal  requi red  to  render  an  
arb i t ra t ion  award  tha t  was  descr ibed  as  conta ining agreed  terms 
or  cons ider  the  agreement  i t se l f  as  an  arb i t ra l  award  for  the  
purpose  of  recogniz ing i t s  enforceabi l i t y” , 119 the  Model  Law 
could  not  provide the  necessary in ternat ional  remedies  tha t  
might  have  made se t t l ement  agreemen ts  eas ier  to  enforce  and 
media t ion  a  much more  des i rab le  choice  for  the  reso lut ion  of  
in ternat ional  d isputes .  
Unl ike  media t ion ,  a rb i t ra t ion  is  more eas i l y enforced  and  
therefore  the  prefer red  ADR method a t  l eas t  for  in ternat ional  
d i sputes .  The fac t  tha t  the  mediat ion  procedure  i s  vo luntary and  
the  fac t  tha t  media t ion  i s  no t  su i table  for  a l l  d i sputes ,  make 
c lear  the  need  for  a  b inding and  ad judica t ive  d i spute  reso lu t ion 
method such  as  arb i t ra t ion ,  which mus t  be  avai lable  and  
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access ib le  for  d i sputes  and  especia l l y those  not  l ending 
themselves  to  compromise .  After  a l l ,  a l though media t ion a ims  to  
f ind  out  the  par t i es’  respect ive  in teres t s  and  a l ign  the  resu l t ing 
preferences  in  such  a  way,  tha t  the so lut ion sa t i s f ies  each  
par ty’s  in teres t s ;  however ,  one  mus t  no t  forget  that  no t  a l l  
d i sputes  can  be  so lved  in  th i s  way.  In  some cases ,  the  under lying  
in teres t s  of  the  par t i es  s imply cannot  be  a l igned ,  and  i t  i s  
therefore  necessary to  resor t  to  ad judica t ion .120 
 
 
Sect ion  3:  Arbi tration  and the  hybrid  forms 
 
This  sec t ion  inc ludes  the  presenta t ion of  arb i t ra t ion  and  
the  examinat ion  of  i t s  main  charac ter i s t i cs ,  bu t  a l so  inc ludes  the  
presenta t ion of  severa l  o ther  forms of  ADR refer red  to  as  the 
“hybr id”  forms .  The examinat ion  of  these  methods is  included  in  
the  sec t ion  about  arb i t ra t ion  because  i t  was  deemed tha t  i t  would 
be  bet ter  for  presenta t ion purposes  not  to  dedica te  a  whole  new 
sect ion  about  these  hybr id  forms ,  bu t  ins tead  tha t  i t  would  be  
preferab le  to  present  them br ief ly af ter  a rb i t ra t ion as  to  
demons t ra te  a  more  comple te  p ic ture  of  the  whole  spect rum of  
ADR and consequent ly provide  a  be t ter  unders tanding of  ADR.   
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A.  What  i s  Arbi t rat ion 
 
Arb i t ra t ion  is  an  ins t i tu t ion  recognized  by the  law,  which  
appears  as  an  a l te rnat ive  to  resolv ing a  d ispute ,  a  propos i t ion 
d i f feren t  f rom l i t iga t ion .  Arbi t ra t ion i s  the  oldes t  and most  
confronta t ional  form of  a l te rnat ive  di spute  reso lu t ion;  i t  i s  a  
sys tem of  jus t ice ,  c rea ted  by merchants  thousands  of  yea rs  
ago . 121 The  vast  growth  of  arb i t rat ion in  recent  decades  i s  due  to  
the  fac t  tha t  a rb i t ra t ion i s  a  crucia l  component  in  the 
development  of  economic  l i fe ,  par t i cu lar ly in  in ternat ional  
t rade . 122 The  b ig increase  in  in ternat ional  t rade  tha t  occurred  in  
modern  t imes  caused  major  problems a lways  associa ted  wi th 
in ternat ional  bus iness  such  as  the geographica l ,  l inguis t i c  
e thn ic ,  economic  d ivers i t y of  the  envi ronment  of  the  par t ies .  But  
the  needs  crea ted  by in ternat ional  t rade  cons i s ten t ly proved  
s t ronger  than  the  obs tac les .  Thus  the  prac t ice  of  in ternat ional  
t rade  appl ied  a  var ie ty of  means  and  methods  for  fac i l i t a t ing i t s  
conduct ,  wi th  emphas i s  on  the  exchange of  benef i t s .  One the 
more  success fu l  and  popular  methods  amongs t  them was  
arb i t ra t ion .  The main  reasons  for  l ead ing the  par t i es  to  a  
d i spute ,  to  arb i t ra t ion  remain  about  the  same today as  in  the  
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pas t .123 However ,  in  modern  t imes ,  a rb i t ra t ion  i s  p refer red  for  
addi t ional  reasons ,  such  as  the  pro tec t ion  of  pr ivacy,  the  cont ro l  
o f  the  par t i es  and the  ease  in  the  in ternat ional  recogni t ion  and  
enforcement  of  arb i t ra l  awards  agains t  jud ic ia l  deci s ions .  
From very ear l y,  human socie t ies  had mani fes ted  a  sp i r i t  
o f  reso lu t ion  of  di sputes  and  essent ial  a t t empts  had  been made  
for  the  peace fu l  and  amicable  se t t l ement  of  d i sputes  th rough the  
process  of  arb i t ra t ion .  Whether  or  no t  arb i t ra t ion  proceeded  the  
jus t ice  of  s ta te  ins t i tu t ions  i s  not  easy to  de termine  and  is  no t  
the  subjec t  o f  th is  thes i s .  However  i t  i s  a rgued  tha t  the  roots  go  
back  to  ancien t  Greek  law,  the  “heroic”  per iod  and  the  epics  of  
Homer ,  where  a  scene  of  the  quarre l  between  Odysseus  and  Aias  
Telamonios  i s  described ,  the  reso lut ion of  which  was  performed 
by arb i t ra tors .  Ancien t  Greek  arb i t ra t ion  was  d iv ided in to 
pr iva te  and publ ic  and  inc luded  as  a  f i r s t  s tage  the  a t tempt  to  
reconci le  the  two defendants .  To  conduct  the  arb i t rat ion  a 
cont rac tual  agreement  was  requi red ,  which  had  to  be  in  wri t ing,  
s igned  by the  par t i es ,  inc luding the  number  of  arb i t ra tors  and  
determining the  number  of  vo tes  requi red  for  the  val id i t y of  the  
deci s ion .  Arbi t ra tors  in  each  case  had  to  decide  in  a  sp i r i t  o f  
fa i rness  and  not  mere ly s t r i c t  observance  of  the  law.  The ro le  of  
arb i t ra tors  in  ancien t  Greek  law s t rongly reminiscent  the bas ic  
charac ter i s t i cs  of  the  munic ipal  cour t s  ( juge  de  paix )  of  French  
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l aw af ter  the  French  Revolu t ion .  Arbi t ra t ion  was  favoured  in  
mos t  ancien t  l egal  sys tems  and  h i s tor ica l l y funct ioned  as  an  
independent  ad judica t ive  d i spute  se t t l ement  mechanism.  For  
ins tance ,  commercia l  a rb i t ra t ion  agreements  were  very common 
among the  ancien t  Greeks  and  Phoenicians  t raders .124 
In  ancien t  Sumer ia,  one  of  the  mos t  innovat ive  ancient  
cu l tures ,  c i t i es  were  t rad ing cent res  wi th a  h igh  number  of  
commercia l  re la t ions  and  the  corresponding inevi table  d i sputes .  
Disputes  were  reso lved  by the  k ing who was  considered  God 's  
representa t ive  on ear th  and  h is  l egal  responsib i l i t y was  to  
arb i t ra te  d i sputes  be tween  c i t i es  and  c i t izens ,  give  ru l ings  and  
when necessary en force  deci s ions .  Fur thermore ,  the  Code of  
Hammurabi  in  Babylon  inc ludes  conf i rmed ment ions  of  a  du ty to  
adminis ter  jus t ice  th rough arb i t ra t ion .125  
In  Ind ia  a rb i t ra t ion has  a  long h i s tory and  the  arb i t ra t ion 
sys tem which  was  a  fea ture  of  Ind ian  l i fe ,  was  very s imi lar  to  
the  sys tem of  ancien t  Greece .  People  voluntar i l y presented  the i r  
d i sputes  to  a  person  or  a  group  of  wise  men of  the  communi ty,  
ca l led  “Panchayath” ,  who reso lved  the  d i sputes  and  the i r  
deci s ions  were  b inding.  Later  the  “Regula t ion  of  Benga l”  in  
1772 provided  for  cases  involv ing pr iva te  d i sputes  to  be  refer red  
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to  arb i t ra t ion.  The f i r s t  Ind ian  Arbi t ra t ion  Act  was  passed  in  
1889 and  i t s  e lements  were  s imi lar  to  modern  arb i t ra t ion .   
In  Egypt  an  or iginal  papyrus  f rom the  3rd  century proves  
the  ex is tence  of  pr iva te  arb i t ra t ion surpr i s ingly s imi lar  to  
modern  arb i t ra t ion and  in  the  Middle  Eas t  the  concept  of  
arb i t ra t ion ( thakim)  was  prac t iced  s ince  the  ear ly da ys  of  Is lam 
as  a  peacefu l  means  of  se t t l ing d i sputes .  The arb i t ra t ion  sys tem 
in  Egypt  fo l lowed the  provis ions  of  the  Is lamic  Shar ia  in  
accordance  wi th  the  tenet  Hanaf i .  The  Koran  inc ludes  arb i t ra t ion 
as  a  recommended means  of  se t t l ing d i sputes  and  the  Shar ia  
decides  whether  an  arb i t ra t ion  award  i s  b inding on  the  par t i es .  
In  China ,  the  ins t i tu t ion  of  arb i t ra t ion  dates  f rom 1600 
B.C.  The Chinese  bel ieved  tha t  i f  a  d ispute  cannot  be  avoided ,  
then  i t  i s  impera t ive  tha t  the  par t i es  (a lone  or  wi th the  help  of  an 
arb i t ra tor )  t ake  the  necessar y measures  ear ly on  to  unders tand 
the  moral  s ign i f icance  of  the  re la t ionship  caus ing the  di spute  
and  explore  the poss ib i l i t i es  of fered  to  overcome the  root  of  the 
problem and  achieve  a  moral ly jus t  so lu t ion .  From the  per iod  of  
Zhou there  were  local  judges  the  “Tiao  Pen”,  whose  main  
funct ion  was  to  ass i s t  in  resolv ing d i sputes .  S ince then 
arb i t ra t ion  was  used  ex tens ively in  ancien t  Chinese  feudal  
socie ty,  became the  main  method for  reso lv ing d i sputes  and  was 
an  in tegra l  par t  o f  the  legal  sys tem and  not  jus t  an  a l te rnat ive .  
Conceptual  bas is  for  the  prevalence  of  arb i t ra t ion  was  the  moral  
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and socia l  t eachings  of  Confucius .  The Chinese  bel ieved tha t  the 
laws  are  no t  the  appropr ia te  way to  regula te  d i sputes  in  everyda y 
re la t ionships  and  should  be  l imi ted to  a  secondary ro le ,  as  
ref lec ted  by the  Chinese  proverb :  “ in  death  avoid  hel l ,  in  l i fe  
avoid  the  law cour ts” . 126 
In  Roman t imes  arb i t ra t ion  was  very popular .  The  Romans 
ca l led  referees  ' ' a rb i t r i ' ' ,  ' ' r ecept i  a rb i t r i ' '  o r  ' ' compomissor i i ' ' .  
The  Jus t inian  Diges t  s ta tes  tha t  d i sputes  ar i s ing should  be 
reso lved  by a  th i rd  par ty,  the  arb i t ra tor .  The  arb i t ra tor  was  
usual ly an  e lder  wi th  s ign i f ican t  wisdom,  pres t ige ,  respected  in  
the  communi ty and  had  no  re la t ion  to  s ta te  au thor i t y.  In  the  
arb i t ra t ion  proceedings ,  under  Roman law,  the  par t i es  had  the  
oppor tuni ty to  in t roduce  to  the i r  agreement  a  double  condi t ion 
which  would  provide  tha t  i f  a  par ty fa i l s  to  honour  the  
arb i t ra t ion agreement  or  the  award ,  would  have  to  pay the  o ther  
par ty a  k ind  of  penal ty.  However ,  in  genera l  a rb i t ra t ion  was  
opt ional  and  the  deci s ion  was  not  res  jud ica ta .  C icero  tes t i f i es  to  
the  adminis t ra t ion of  jus t ice  in  pr iva te  d i sputes  through  
arb i t ra t ion and  ind ica tes  what  cr i t er ia  the  Romans used  to  
choose  between  the  cour t s  or  arb i t rat ion.  
An impor tant  chapter  in  the  development  of  arb i t ra t ion 
dates  back  to  the  middle  Ages .  Or iginal ly a rb i t ra tor  t asks  were  
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performed by the  pope,  by emperors  o r  k ings ,  par l i aments  and  
even  law facul t i es .  However ,  a rb i t ra t ion  was  fur ther  developed  
by the  merchants .  At  the  end  of  the 11th  century the  I ta l i an  
c i t i es  had  become independent  and  merchants  organized  the i r  
governance  in  the i r  own way and  accord ing to  the i r  in teres t s ,  
and  had  thei r  own leadersh ip  such  as  the  “Consules  Mercatorum” 
in  Genoa and  Mi lan .  They had  pol i t i ca l  powers  and jud ic ia l  
funct ions  and  led  the  var ious  unions  and  gui lds  of  merchants .  In  
many I ta l i an  c i t i es  the  unions  and  gui lds  exerc i sed  power  b y 
adopt ing regula t ions  to  reso lve  the i r  d i f ferences .  In i t i a l l y these  
unions  were  voluntary associa t ions ,  bu t  were  f ina l l y combined 
in to a  federa t ion known as  the  “Mercanz ia” .  Traders  f rom 
var ious  c i t i es  came together  in  markets  to  do  business .  Very 
of ten  one  par ty in  a  t ransact ion  would  chal lenge  another .  The 
inef f ic iency of  t rad i t ional  cour t s  to  reso lve  these  d i sputes  l ed  to  
the  development  of  speci f ic  procedures  for  deal ing wi th t rade  
i s sues  and  a  speci f ic  subs tan t ive  law of  merchants ,  the  “Lex  
Mercator ia” .  The Counci l  o f  Federa t ion  of  the  “Off ic ium 
Mercanz iae”  refer red  mos t  cases  to  arb i t ra t ion ,  which  was 
u l t imate ly recognized  as  an  inst i tut ion and  ord inary cour t s  were  
forb idden  to  inter fere  wi th  the  jur i sdic t ion  of  the  arb i t ra tors .  
The  ru les ,  regula t ions  and  decis ions  of  th i s  ins t i tu t ion  were  
mandatory for  merchants  and  c i t izens ,  even  for  fore igners .  
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During the  ear ly 10th  century,  in  England ,  ind ividuals  
wish ing to  se t t l e  a  d i spute  resorted  to  ju r ies  which  cons i s ted  of  
smal l  groups  of  “neighbours” ,  expressing the i r  gr ievances  and  
d i sputes  and  opera t ing themselves  as  lawyers . 127 Dur ing the  16th 
century,  cases  a re  refer red  to  arb i t r a tors ,  no t  only wi th  the 
agreement  of  the par t i es  but  a l so by reference  f rom the  jud ic ia l  
au thor i t y speci f ica l l y for  commercia l  d i f ferences  be tween  
Br i t i sh  and fore igners .  The f i r s t  recorded  jud ic ial  deci s ion 
re la t ing to  arb i t ra t ion  in  England  was  in  1610,  noted  by the  
Engl i sh  legal  scholar  S i r  Edward  Coke.  The acceptance  of  
arb i t ra t ion was  subs tan t ia l  someth ing tha t  bothered  the  judges  
who cons idered  arb i t ra t ion  compet i t ive  and  were  t rying to  
impede i t s  development .  But  the  ins t i tu t ion  survived  with  the  
Arbi t ra t ion Act  passed  in  1698,  which encouraged  t rader s  and  
bus inessmen to  submi t  the i r  d isputes  to  be  resolved  by the  
arb i t ra tors  and  not  the  cour t s .  In  Scot land  the  ear l i es t  known 
t rea t i se  which refers  to  arb i t ra t ion  i s  the  “Regiam Majes ta tem”,  
which  dates  to  the  ear ly 14th  centur y.  It  examines  i s sues ,  such  
as  who could  refer  the  d i spute  to  arb i t ra t ion ,  when i t  was  
arb i t rab le ,  what  could  happen i f  there  were  two arb i t ra tors  who 
d i sagreed  and  how a  deci s ion  should be  i s sued .  
As  s ta ted ,  France  i s  one  of  the  homelands  of  modern  
a l ternat ive  reso lut ion .  The or igin  of  the  concept  of  arb i t ra t ion  in  
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France  dates  back  to  the  ancien t  cour t s  “P ie  poudre” ,  es tab l i shed 
to  reso lve  d i sputes  be tween  t raders  dur ing market  days .  
Arbi t ra t ion in  France  f i r s t  appeared  in  the  13th  century dur ing 
t rade  fa i rs .  Before  1789,  the  ins t i tu t ion  of  arb i t ra t ion  in  France  
was  not  used  of ten,  a l though i t  was a l lowed for  most  cases  and  
was  mandatory for  the  reso lut ion  of  var ious  fami ly d i sputes  
under  var ious  decrees  adopted  in  the  16th  century.  Af t er  the  
French  Revolu t ion  arb i t ra t ion  was  reconceptual i sed ,  regarded  as  
“natura l  d ro i t”  and  the  Cons t i tu t ion of  1791 declared  the  
cons t i tu t ional  r igh t  of  c i t izens  to  resor t  to  arb i t ra t ion .  In  each  
canton  there  were  founded  “ t r ibunaux de  la  pa ix” ,  manned  by 
“ juges  de  la  pa ix”  ac t ing more  l ike  regular  people  than  l ike  
judges  and  thei r  main  concern  was  to  reconci le  the  par t ies  and 
reso lve  the  d i spute  in  ques t ion  based  on  the  pr inc iple  of  equi ty.  
Fami ly cour t s  were  es tab l i shed  to  ad judica te  d i sputes  between  
spouses  and  between  re la t ives  as  wel l  as  “t r ibunaux de 
commerce”  for  commercia l  d isputes .  The “Napoleonic  Code”  and  
the  “Code de  Procedure  Civ i le”  adopted  in  1806 as  wel l  as  the  
Commercia l  Code conta in  regula tory provis ions  for  arb i t ra t ion 
cases  such  as  for  d i sputes  re la t ing to  mar i t ime insurance  and  
d i sputes  be tween  the  shareholders  of  a  commercia l  company.  In  
o ther  areas ,  the law author ized  the submission  of  ex i s t ing  
d i sputes  to  arb i t ra t ion ,  but  a rb i t ra t ion  clauses  for  future  d i sputes  
were  not  a l lowed.  Af ter  the  s ign ing by the  France  of  the 
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“Geneva Pro tocol  on  Arbi t ra t ion”  Clauses  of  1923,  wi th  the  Law 
of  31  December  1925 such  c lauses  were  a l lowed in  d i sputes  
ar i s ing f rom commercia l  re la t ions .  Subsequent  l aws  enacted  
f rom 1926 to  1975 deal t  mainly wi th  the  scope of  arb i t ra t ion  in  
speci f ic  sec tors  wi thout  any changes  on  the  procedura l  ru les . 128 
In  the  Uni ted  S ta tes ,  Nat ive  American  t r ibes  used 
arb i t ra t ion  not  on ly to  reso lve  d i sputes  tha t  a rose  wi thin  the 
t r ibe ,  bu t  al so  for  the  reso lu t ion  of  d i sputes  tha t  a rose  between  
the  d i f feren t  t r ibes .  From the  European  co loniza t ion  of  the  U.S . ,  
a rb i t ra t ion opera ted  in  accordance  wi th  the  Br i t i sh  customar y 
law.  Al ready in  1632 the  co lony of  Massachuset t s  int roduced 
legis la t ion in  suppor t  o f  arb i t ra t ion as  a  means  of  d i spute 
reso lu t ion ,  fo l lowed by Pennsylvania  in  1795.  But  whi le  there  
was  arb i t ra t ion  in  the  co lonia l  e ra ,  however ,  i t  was  not  popular  
and  not  widely accepted .  Arbi t ra t ion  was  met  wi th  hos t i l i t y and  
scept ic i sm.  The d is t rus t  in  arb i t ra t ion  was  due  to  the  fear  of  
d i sp lacement  of  jus t ice  and  publ ic  pol icy and  the  bel ief  tha t  the 
s ta te  should  keep  i t s  monopoly in  conf l ic t  reso lut ion.  But  even  
wi th  these  reservat ions ,  a rb i t ra t ion in  the  USA was  an  
es tab l i shed  form of  d i spute  reso lu t ion  before  the  American  
Revolu t ion .  In  1768 the  “New York Chamber  of  Commerce”  was 
crea ted ,  which  was  the  f i r s t  permanent  board  of  arb i t ra t ion  and 
i t s  main  ac t iv i ty was  in i t i al l y to  r eso lve  d i sputes  between  
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merchants  and  in  1794 the  arbi t ra l  t r ibunal  in  New Haven was 
es tab l i shed .  In  1799 George  Washington  in  h i s  wi l l ,  which 
inc luded  an  arb i t ra t ion  c lause ,  s ta ted  the  expl ici t  in tent ion  tha t  
a l l  d i f ferences  ( i f  any ar i se  unfor tunate ly)  mus t  be  solved  b y 
three  impar t ia l  and  in te l l igent  men,  known for  the i r  honesty and  
the i r  good unders tanding.  Two would  be  chosen  by each  of  the 
d i sputants ,  the  th i rd  chosen  by these  two,  and  the  deci s ion  would 
be  b inding s imilar  to  a  Supreme Cour t  o f  the  Uni ted S ta tes  
deci s ion .  In  1891 in  Phi ladelphia  the  Chamber  of  Commerce  was  
es tab l i shed .  Arbi t ra t ion  received  the  fu l l  support ing of  the 
Supreme Cour t  in  1854 when the  cour t  upheld  the  r igh t  of  
arb i t ra tors  to  i s sue b inding deci s ions .  Arbi t ra t ion  was formal ly 
ins t i tu t ional ized in  the  USA in  1822 when bus iness  leaders  
crea ted  an  educat ional  organiza t ion  ca l led  “The Arbi t ra t ion 
Socie ty of  America”  and  in  1854 the  Supreme Cour t  recognized  
the  impor tance  of  arb i t ra t ion by g iv ing arb i t ra tors  broad 
d i scre t ionary power .  In  1919 a  smal l  group  of  indus t r ia l i s t s ,  
t raders  and  bus inessmen decided  to  crea te  an  organiza t ion  tha t  
would  represent  bus inesses  everywhere  and  tha t  would br ing 
hope to  a  wor ld  des t royed  b y the  recent  war .  They managed  to  
rep lace  fear  and  susp ic ion  wi th  a  new sp i r i t  o f  f r i endship  and  
in ternat ional  coopera t ion .  They founded  the  “ In ternat ional  
Chamber  of  Commerce”  ( ICC)  and  ca l led  themselves  the  "The 
merchants  of  peace" .  In  an  a t tempt  to  overcome the  d i s t rus t  and  
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animos i ty in  deal ing wi th  arb i t ra t ion ,  the  Chamber  of  Commerce  
and  the  “Bar  Assoc ia t ion  of  New York”  cont r ibu ted  to  es tab l i sh 
arb i t ra t ion  as  a  v iab le  form of  d i spute reso lu t ion .  Thus  in  1920 
New York  Ci ty 's  f i r s t  Modern  Law on  Arbi t ra t ion  was  
es tab l i shed .  The s ta tu te  served  as  a  model  for  o ther  s ta te  l aws .  
In  1925 the  “Arbi t ra t ion  Foundat ion”  was  founded .  The 
“Arbi t ra t ion Foundat ion”  as  wel l  as  the  “Arbi t ra t ion  Socie ty of  
America”  ceased  to  ex is t  in  1926 and  were  rep laced  by the  
“American  Arbi t ra t ion  Associa t ion”  (AAA).  In  1925 Congress  
passed  the  Act  known as  the  “Federa l  Arbi t ra t ion  Act”  (FAA) 
which  a l lowed companies  to  agree  on  a  pr iva te  cont rac tual  
se t t l ement  of  commercia l  d i sputes ,  and  awards  in  cases  of  
in ters ta te  or  in ternat ional  commerce  became enforceable .  
The recent  years  to  improve the  handl ing of  in ternat ional  
commercia l  di sputes  severa l  permanent  arb i t ra t ion  bodies  have 
been  es tab l i shed .  The mos t  famous cent res  of  in ternat ional  
a rb i t ra t ion  are  the  “Chambre  de  Commerce  In ternat ionale” ,  the  
“ In ternat ional  Cour t  o f  Arbi t ra t ion”  of  the “ In terna t ional  
Chamber  of  Commerce”  based  in  Par i s ,  the  “London Cour t  o f  
Arbi t ra t ion” ,  the  “American  Arbi t ra t ion Associa t ion”  (AAA),  the  
“ In ter -American  Commiss ion  of  Commercia l  Arbi t ra t ion” ,  and  
the  “ In ternat ional  Cent re  for  the  Set t l ement  of  Inves tment  
d i sputes”  ( ICSID) .  From the  overview of  the  hi s tory of  
arb i t ra t ion  i t  becomes  obvious  that  a rb i t ra t ion  i s  an  impor tan t  
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too l  for  the  proper  funct ion ing of  in ternat ional  t rade .  The 
cont inued  presence  and  evolu t ion  f rom ant iqu i ty to  modern  t imes 
conf i rms  i t s  s ign i f ican t  va lue .  Today i t  i s  c lear  that  a rb i t ra t ion  
presents  an  unprecedented  growth  and  has  become the  prefer red  
method for  the  reso lu t ion  of  in ternat ional  commercia l  d isputes .  
The evolu t ionary process  requi res ,  however ,  theor i s ts  and  
prac t i t ioners  of  l aw to  look  in to  the fu ture  of  arb i t ra t ion ,  to  
unders tand  the  curren t  and  future  needs  the  in ternat ional  
commercia l  p rac t ice  and  ensure  a  smooth and  t rouble- f ree  
opera t ion  of  arb i t ra t ion  in  the  internat ional  a rena  and  in  
Cyberspace .  
Arbi t ra t ion  can  be  def ined  as  an  ins t i tu t ion  founded  on  the  
wi l l  o f  d ivergent  par t i es  who respect ing the  law,  ou tsource  the  
reso lu t ion  of  cer ta in  legal  d i spute to  thi rd ,  neut ral  and  
independent  persons  who der ive  thei r  au thor i t y f rom the  par t ies  
themselves  and  not  by the  s ta te ,  and  reso lve  the  d i f ference  based 
on  tha t  agreement  af ter  a  fa i r  hear ing ,  i s su ing a  f ina l  deci s ion ,  
l egal ly b inding for  the  par t i es .  In  arb i t ra t ion  the  par t i es  t ransfer  
the  cont ro l  over  the  outcome to  the neut ra l  par ty who has  
deci s ion  making au thor i t y,  making arb i t ra t ion  a  kind  of  pr iva te 
judging. 129 The  par t ies  involved  in  a  d i spute  agree  to  submit  
the i r  di spute  and  present  the i r  ev idence  to  a  neut ra l  party,  the  
arb i t ra tor ,  o r  an  independent ,  p r iva te  t r ibunal  tha t  renders  a  
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decis ion .  The arb i t ra tor  has  the  power  of  deci s ion  in  the  di spute .  
Once  the  d i spute  i s  submit ted  to  be  reso lved  through arb i t ra t ion ,  
“a  par ty cannot  un i la tera l l y wi thdraw f rom the  arb i t ra t ion” .130 
Unl ike  media t ion ,  arb i t ra t ion  is  not  voluntary but  mandatory and  
i f  the  respondent  refuses  to  par t i c ipa te  in  the  arb i t ra t ion ,  the  
arb i t ra tor  may i ssue  a  defau l t  award . 131 
One th ing tha t  makes  arb i t ra t ion  such  a  fasc inat ing subject  
i s  i t s  dual  nature .  Arbi t ra t ion  i s  a t  the  same t ime an  exerc i se  of  
pr iva te  order ing,  formed by pr iva te  agreement ,  shaped  as  a  resu l t  
o f  conscious  pr iva te  choice  and  a l so  i t  i s  an  exerci se  in  
ad judica t ion  which  resu l t s  in  an  award  tha t  the  force  of  the s ta te  
makes  obl iga tory on  the  l i t igants  in  much the  same way as  the  
judgment  of  a  publ ic  t r ibunal .132 Arb i t ra t ion  i s  a  procedure  held 
in  a  confronta t ional  manner  and  i s  the  c loses t  form to  
l i t iga t ion .133 However ,  i t  i s  a  pr iva te ,  more  f lex ib le  and  less  
formal  process  than  l i t iga t ion  in  cour t  that  p roduces  f ina l  
deci s ions ,  the  arb i t ra l  awards ,  which  are  equal ly b inding,  a s  wel l  
as  eas ier  to  enforce  in ternat ional ly.  Fu r thermore ,  l ike  media t ion,  
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“arb i t ra t ion  is  for  par t i es  tha t  a re  in  conf l ic t  bu t  nonetheless  
wish  to  pursue  the i r  cont rac tual  re la t ionship” .134 
There  are  d i f feren t  k inds  of  arb i t rat ion ;  for  ins tance ,  
depending on  the  nature  of  the  outcome,  arb i t ra t ion  can  be  e i ther  
b inding or  non-b inding.  However ,  normal ly when one  speaks  of  
t rad i t ional  a rb i t ra t ion ,  more  often  than  not  means  binding 
arb i t ra t ion .  There  are  many t ypes  of  arb i t ra t ion  sys tems  because  
par t ies  can  des ign  them however  they choose .  Some procedures  
are  in formal  a l lowing par t ies  the  oppor tuni ty to  present  an y 
ev idence  they wish .  Others  apply ru les  of  ev idence ,  permi t  
mot ion  prac t ice ,  and  inc lude  o ther  jud ic ia l  p rocedures .  Some 
permi t  d iscovery and  some do  not .  “Arbi t ra t ion  hear ings  can  be  
formal  bu t  the  ru les  of  ev idence  used in  cour t s  do  not  usual l y 
apply” . 135 Arb i t ra t ions  can  be  held  with  a  s ingle  deci s ion-maker 
and  o thers  can  be  held  wi th  a  panel  of  th ree  or  even  f ive .  
Arbi t ra t ions  can  be  documents  only,  i . e .  wi thout  the  need  for  
par t i es  to  present  the i r  pos i t ions  in  face- to- face  hea r ings .136 
Another  importan t  di s t inc t ion  i s  be tween  ad  hoc  and  ins t i tut ional  
a rb i t ra t ion .  In  ad  hoc  arb i t ra t ion ,  one  arb i t ra tor  or  severa l  
a rb i t ra tors  resolve the  di spute  ou ts ide  of  any ins t i tu t ional  
f ramework .  The main  problem wi th  ad  hoc  arb i t ra t ion  i s  tha t  in  
case  of  d i sagreements  concern ing most ly the  arb i t ra l  t r ibunal ,  
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the  par t i es  have  to  recourse  to  nat ional  cour t s ,  someth ing tha t  
normal ly par t i es  want  to  avoid .  However ,  the  same problem does 
not  ex i s t  wi th  ins t i tu t ional  a rb i t ra t ion ,  in  which  the  ins t i tu t ion 
provides  a  f ramework  for  the procedure ,  so lves  an y 
d i sagreements  or  problems  tha t  a r i se ,  appoin ts  the  arb i t ra tors ,  
se t s  parameters  for  the  award  and  genera l l y provides  a  more  
s tab le  foundat ion  for  the  bas i s  of  the  arb i t ra t ion .137  
 
 
B.  Choosing  Arbi tra t ion  
 
Like  in  media t ion ,  par t i es  can  agree  to  use  arb i t ra t ion  to  
reso lve  the i r  d i sputes  when they s ign  the i r  in i t i a l  cont rac t  b y 
inc luding an  arb i t ra t ion  c lause ,  accord ing to  which  a l l  d i sputes  
tha t  may ar i se  f rom that  re la t ionship wi l l  be  reso lved  through 
arb i t ra t ion ,  respect ing the  condi t ions  se t  ou t  in  the  agreement  as  
wel l  as  the  law (pre-d i spute  arb i t ra t ion) .  Another  way to  
recourse  to  arb i t ra t ion  i s  a f ter  a  d ispute  has  ar i sen  (pos t -di spute 
arb i t ra t ion) ,  bu t  usual ly crea tes  more  d i f f icu l t i es  s ince  the  
par t i es  may d i sagree  on  severa l  po in ts ,  even  the  prefer red  ADR 
method or  deta i l s  concern ing i t .  However ,  once  the  par t i es  have  
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chosen  arb i t ra t ion  to  reso lve  the i r  d ispute  they renounce  the  
r igh t  to  regular  recourse  before  the  cour t s .  
Fundamenta l  a t t r ibu tes  of  arb i t ra t ion  are  the  au tonomy o f  
the  par t i es  across  the  whole  spect rum of  the  procedure ,  and  the  
b inding nature  of  the  deci s ion  adopted .  The f ree  wi l l  o f  the 
par t i es  to  choose  the  reso lu t ion  of  the  d i spute  away f rom the 
s ta te  cour t s  and the power  to  shape  the terms  and  condi t ions  for  
the  arb i t ra t ion  procedure  d i s t inguish  i t  f rom l i t iga t ion .138 
Arb i t ra t ion i s  a  widely u t i l i zed  ADR method par t icu lar ly for  
commercia l  di sputes  and  presents  cons iderab le  advantages  
compared  to  l i t iga t ion ,  wi th  mos t  impor tan t  amongs t  them,  the  
reso lu t ion  of  the  d i spute  in  a  much fas ter  and  a  l ess  expens ive 
way than  l i t iga t ion .  Cont rary to  l i t iga t ion  in  cour t ,  where  there 
i s  publ ici t y,  a rb i t ra t ion  takes  p lace  behind  c losed  doors  in  a  
pr iva te  and conf ident ia l  manner .  Fur thermore ,  a rb i t ra t ion 
provides  f lex ibi l i t y as  the  par t i es  are  f ree  to  agree  on  and  shape  
severa l  aspects  of  the  arb i t ra t ion ,  such  as  the  t i e  and  place  of  the  
arb i t ra t ion  procedure  as  wel l  as  the  degree  of  formal i t y.  
“Convent ional  wisdom sugges t s  tha t  bus inesses  choose  b inding 
arb i t ra t ion  main ly because  i t  i s  perce ived  to  be  d i f feren t  f rom 
l i t iga t ion  in  severa l  impor tant  to  them aspects” . 139 Cost  and  t ime 
sav ings ,  l ess  formal i t y,  exper t  th i rd  neut ra l  par t i es ,  
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conf ident ia l i t y,  and  the  f ina l i t y guaran teed  by the  render ing of  
b inding deci s ions ,  made arb i t ra t ion  a  wide-ranging surrogate  for  
c iv i l  t r i a l ,  wi th  arb i t ra t ion  provis ions  u t i l ized  in  al l  k inds  of  
cont rac t s .  
 
 
C.  The Arbi t rator  
 
The  arb i t ra tor  communicates  wi th  the  d i sput ing par t ies  
and ,  a f ter  t ak ing in to  account  the i r  a rguments  as  wel l  as  the  
ev idence ,  renders  a  deci s ion .  This  method of  a l t e rnat ive  di spute 
reso lu t ion  i s  chosen  main ly in  the bus iness  sec tor  where  
d i f ferences  tha t  a r i se  must  be  ad jus ted  ind iv idual ly by a  
specia l i s t  whose  exper t i se  wi l l  cor respond to  the  nature  of  the  
d i spute .  The par t ies  can  choose  the  arb i t ra tor ,  who wi l l  reso lve 
the i r  d i spute .  An arb i t ra tor  can  be  par t  o f  a  cour t -annexed  
scheme,  or  an  arb i t ra tor  who is  not  necessar i l y l egal ly qual i f i ed ;  
however ,  in  some jur i sd ic t ions ,  such  as  France  and  India ,  
a rb i t ra tors  need  to  have  a  l egal  background.140 Par t i es  are  f r ee  to  
choose  an  arb i t ra tor  who has  “extens ive  legal  and  prac t ica l  
exper ience  in  the  speci f ic  fac tual  and  legal  i s sues  in  d i spute”.141 
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The arb i t ra tor  can  be  an  exper t  on  the  f ie ld  re la t ing to  the 
d i spute  in  case  such as  an  accountan t  or  an  engineer . 142  
However ,  s ince  the  arb i t ra t ion  process  has  a  lo t  o f  
s imilar i t i es  to  the  process  in  cour t rooms,  arb i t rators  of ten  re l y 
to  a  very grea t  degree  on  the  appl icab le  l aw,  re levant  l egal  
documents  and  contrac t s ,  and  o ther  precedent -se t t ing deci s ions .  
Therefore ,  a rb i t ra tors  are  usual ly l aw yers  wi th  legal  exper t i se  in  
the  mat ters  on  which  they are  ca l led  in  to  decide .143 The 
arb i t ra tor  hears  the  par t i es ,  assesses  the  re levant  fac ts  and 
arguments  presented  by each  s ide ,  and  af ter  cons ider ing a l l  
ev idence  and  respect ing laws  and  procedures ,  the  arb i t ra tor  
i s sues  a  deci s ion ,  which  i s  ca l led  arbi t ra l  award .  This  process  i s  
very o f ten  less  formal  as  wel l  as  much fas ter  than  the  j ud ic ial  
p rocess .   
 
 
D.  The Arbi t ral  award 
 
Af ter  the  cons idera t ion  of  a l l  re levant  ev idence ,  the  
arb i t ra tor  i ssues  a  deci s ion ,  the  arb i t ra l  award ,  which  i s  l egal ly  
b inding,  s imi lar ly t o  a  cour t  judgment ,  as  wel l  as  f ina l  and  not  
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appealab le ,  except  in  very l imi ted  ins tances .  An arb i t ra t ion 
award  i s  f ina l  in  the  sense  tha t  awards  have  “res  jud ica ta”  effec t  
and  once  an  award  has  been  i ssued ,  un less  the  award  i s  
success fu l ly chal lenged ,  the  same mat ter  cannot  be  brought  
before  a  cour t  or  arb i t ra t ion  t r ibunal  again . 144 Decis ions  of  an 
arb i t ra tor  can  only be  appealed  to  a  cour t  on  narrow grounds ,  
such  as  f raud  or  misconduct  by the  arb i t ra tor .  Errors  of  fac t  o r  
l aw by an  arb i t ra tor  cannot  be  appealed . 145 In ternat ional  
Arbi t ra t ion  i s  grea t l y fac i l i t a ted  by mul t i l a tera l  t rea t ies ,  main ly 
the  “New York  Convent ion” ,  which  regula tes  the  recogni t ion  and  
enforcement  of  fore ign  arb i t ra l  awards .  The arb i t ra l  award  can  
be  enforced  in  a l l  count r ies  tha t  have  s igned  the  “Convent ion  on 
the  Recogni t ion  and  Enforcement  of  Fore ign  Arbi t ra l  Awards  
(New York ,  1958)” .  One of  the  main  reasons  for  the  success  of  
arb i t ra t ion and  i t s  su i tab i l i t y for  reso lv ing commercia l  d isputes  
i s  the  ease  for  enforc ing arb i t ra l  awards  due  to  thi s  mul t i la tera l  
t rea ty,  which  manages  to  ensure  the  recogni t ion  and  
enforceabi l i t y of  arb i t ra l  awards ,  in  a  way tha t  i s  much eas ier  
than  the recogni t ion and  enforcement  of  fore ign  cour t  
judgments .146  The  fact  tha t  awards  can  be  eas i l y enforced  in  any 
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of  the  s ignatory s ta tes  i s  one  of  the  main  reasons  why arb i t ra t ion  
i s  popular  for  US companies ,  s ince  the Uni ted  Sta tes  do  not  have  
any t rea t ies  on  the  execut ion  of  fore ign  verd ic t s ,  bu t  have  s igned  
the  “New York  Convent ion” .147 Bes ides  the  “New York 
Convent ion” ,  a rb i t ra t ion  is  a l so grea t ly f ac i l i t a ted  by the  
harmonizat ion  of  na t ional  l egi s la t ion  as  a  resu l t  o f  the  
“UNCITRAL Model  Law on  In ternat ional  Commercia l  
Arbi t ra t ion”  (1985).  The f ina l i t y and  b inding nature  of  a rb i t ra l  
awards  make arb i t ra t ion  a  un ique  and  ideal  method  for  the  
reso lu t ion  of  any k ind  of  d i spute  and  the  only t rue  a l te rnat ive  to  
l i t iga t ion  as  a  b inding and  enforceable  avenue for  redress . 148   
 
 
E.  The hybr id  forms 
 
i .  Conci l ia t ion 
 
Conci l i a t ion  i s  the  process  of  peacefu l  se t t l ement  of  
d i sputes  and  the  term conci l i a t ion  means  any ac t iv i ty for  
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harmonizat ion  or  reaching a  se t t l ement  be tween  two confl ic t ing 
par t ies .  This  process  i s  in tended  to  fac i l i t a te  contac t  be tween  the  
par t i es  th rough the  in tervent ion  of  a  thi rd  par ty,  the  conci l i a tor ,  
to  ach ieve  set t l ement  of  the i r  di spute .  Conci l i at ion  i s  
charac ter ized  by the  involvement  of  th ree  par t i es ,  namely two 
par t ies  be tween  which  there  i s  a  d i spute  and  a  th i rd  which  a ims 
to  harmonize  and  improve re la t ions  be tween  the  par t i es .  On 24  
June  2002,  the  “UNCITRAL Model  Law on  In terna t ional  
Commercia l  Conci l i a t ion”  was adopted .  Accord ing to  Par t  1 ,  
Ar t ic le  1  (3) ,  “ the  process  of  conci l i a t ion  i s  def ined  as  a  process  
whether  refer red  to  by the  express ion  conci l i a t ion ,  media t ion ,  o r  
an  expression  of  s imi lar  impor t ,  whereby par t ies  reques t  a  th i rd  
person  or  persons ( ' the  conci l i a tor ' )  to  ass i s t  them in  the i r  
a t t empt  to  reach  an  amicable  se t t l ement  of  the i r  di spute  ar i s ing 
out  of  or  re la ted to  a  cont rac tual  o r  o ther  l egal  re la t ionship” . 149 
In  conci l i a t ion the th i rd  par ty under takes  to  ass is t  the  
par t i es  to  reso lve  the i r  d i spute ,  bu t  cannot  impose  upon them a  
par t icu lar  so lut ion.  Conci l i a t ion  i s  d i f feren t  f rom negot ia t ion 
because  of  the  involvement  of  a  th i rd  neut ra l  par ty.  Conci l i a t ion 
d i f fers  f rom arb i t rat ion  in  that  the  outcome of  the  conci l ia t ion  
depends  on  the  wil l ingness  of  the  par t ies  and  the  par t i es  decide  
whether  they wi l l  come to  an agreement .  The objec t ive  in  
conci l i a t ion  i s  an  amicable  se t t lement  ra ther  than  the 
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formula t ion  of  ad judica t ive  cr i s is .  The  d i s t inc t ion f rom 
media t ion  is  not  a lways  easy.  French  theory cons iders  the 
boundar ies  between  the  two concepts  blur ry and  the  d i f ferences  
only in  ex ternal  features  such  as  payment ,  refer ra l  t ime,  e tc . ,  bu t  
essen t ia l l y no th ing changes .  In  bo th  fo rms  the  par t i es  t rus t  the  
ab i l i t i es  of  a  th i rd  par ty who fu l f i l l s  cer ta in  condi t ions .  Perhaps  
a  d i f ference  could  be  re la ted  to  the  submi t ta l  o f  a  proposal  by 
the  th i rd  par ty.  When th i s  proposal  o r  sugges t ion  i s  submit ted  to  
the  par t i es ,  then  the  process  i s  ca l led  conci l i a t ion  and  when 
there  i s  no  such  proposal  i t  i s  ca l led  media t ion.150 The 
d i f ferences  are  smal l  and  hard ly an yone could  argue  tha t  there  i s  
rea l  cons i s tency in  the  cont roversy between  mediat ion  and 
conci l i a t ion ,  s ince  they are  used  in terchangeabl y,  they p rovide 
s imilar  serv ices  and have  a  common objec t ive .  The di s t inc t ion  is  
ra ther  theore t ica l  bu t  conci l i a t ion  i s  ident i f i ed  as  a  d i s t inc t  
method  of  ADR. 
The commencement  da te  and  the  conci l i a t ion  procedure  are  
des ignated  by the  par t i es  and  in  case  they have  fa i led  to  do  so ,  
the  conci l i a tor  may conduct  the  conci l ia t ion  proceedings  in  such  
a  manner  the  conci l i a tor  cons iders  appropr ia te .  Conf ident ia l i t y 
and  impar t ia l i t y a re  two fundamenta l  p r inc ip les  of  conci l ia t ion.  
The conci l i ator  mus t  respect  the informat ion  the par t i es  
en t rus ted  and addi t ional ly should not  serve  as  an  arb i t ra tor  in  
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the  process  of  conci l i a t ion ,  unless  o therwise  agreed  by the  
par t i es .  The  ro le  of  the  conci l i a tor  i s  to  approx imate  the v iews  
of  the  par t i es  and mot ivate  them to  en ter  into  negot ia t ions  wi th  
each  o ther  in  order  to  f ind  a  so lu t ion  to  the  di spute .  The 
conci l i a tor  i s  not  pr imar i l y involved  in  the  essence  of  the  
d i spute ,  but  i s  l imited  to  ach iev ing the  appropr ia te  c l imate  for  
reso lu t ion .  The cont inuat ion  of  di scuss ions ,  the  reassurance  of  
t ens ion ,  p roposing measures  to  crea te  favorable  condi t ions  for  
d i scussions ,  c lar i fying the  proposals  and  counterproposals  of  the 
par t i es ,  f ind ing ex t reme negot ia t ing boundar ies ,  and making  
mutual ly acceptab le  compromises  for  ach iev ing agreement s ,  a re  
the  most  impor tan t  t asks  of  the  conci l ia tor .  
The  conci l i a tor  is  l imited  to  one  person  only unless  
o therwise  agreed  by the  par t i es .  The  conci l i a tor ’s  ro le i s  to  
ass i s t  the  par t i es  in  an  independent  and impar t ia l  manner  in  the i r  
a t t empt  to  reach  an  amicable  se t t l ement  of  the i r  d i spute .  The 
process  begins  wi th  the  submiss ion  to  the  conci l i a tor  of  a  
wr i t t en  repor t  f rom in teres ted  par t ies  together  or  separa te ly.  
When the  repor t  i s  communicated separa te ly,  i t  mus t  be  
d i sc losed  by an y means  to  the  other  par ty wi th  the  care  of  the  
conci l i a tor  wi th in  three  days .  The repor t  descr ibes  the  case  and  
c lar i f i es  the posi t ion  of  the  par t i es .  Conci l i a t ion ,  l ike  o ther  
methods  of  ADR,  has  as  i t s  main  charac ter i s t i cs  f l ex ib i l i ty and  
conf ident ia l i t y.  The conf ident ia l i t y pr inc ip le  excludes  
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in format ion  whose d i sc losure  i s  necessary to  a l low the  
presenta t ion  of  appropr ia te  explanat ions  f rom the  o ther  par ty.  
Conci l i a t ion  can  be  cont ras ted  to  the  jud ic ia l  route  because  of  
i t s  non-b inding nature  and  the r igh t  for  the  par t i es  to  par t i c ipa te 
ac t ive ly in  the  process .  Never theless ,  conci l i a t ion  shares  man y 
common e lements  and  pr inc ip les  wi th  media t ion ,  the i r  
d i s t inc t ion  becomes  t ru ly d i f f icu l t  and  are  bo th  cons idered  as  
two of  the  most  widely used  a l ternat ive  methods  of  reso lv ing 
d i sputes .151 
 
 
i i .  Mini -  t r ia ls  
 
The  term mini - t r ia l  i s  an  American  invent ion ,  which  
accord ing to  the  Engl i sh  terminology,  i s  encountered  as  e i ther  
min i - t r i a l s  o r  execut ive  t r ibunal  and descr ibes  an  a l te rnat ive 
method of  d i spute  reso lu t ion  ideal  for  corpora te  and  commercia l  
d i sputes .  Usual ly i t  i s  used  to  so lve  major  d i sputes  involv ing 
complex  mat ters  combining legal  and  fac tual  e lements ,  such  as  
product  l i ab i l i t y and  an t i t rust  cases ,  bu t  where  the  par t i es  wish 
to  mainta in  a  f r i endly re la t ionship .  I t  i s  vo luntary and  the 
par t i es  can  only f r ee ly agree  to  r eso lve  the i r  d i spute  by us ing  
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the  process  of  min i - t r i a l .  The  process  i s  in formal ,  as  there  are  no  
es tab l i shed  procedures  or  ru les  of  ev idence  govern ing the  
process .  However ,  the  par t i es  agree  on  a  se t  o f  ru les  govern ing  
the  fac t s  of  the  case  and  the  ev idence  and  these  ru les  are  def ined  
in  the  agreement  fo r  the  mini - t r i a l .  The  process  i s  vo luntary and  
non-b inding because  genera l l y there  i s  no  obl iga t ion  for  the  
par t i es  to  t ake  par t  in  the  mini - t r i a l  and  the opin ion of  the 
neut ra l  th i rd  par ty i s  no t  b inding;  ins tead ,  deci s ions  are  on ly 
reached  by the  agreement  of  the  par t i es .  The  grea tes t  advantage  
of  min i - t r i a l s  i s  the i r  in format ive  nature ,  s ince ,  even i f  the  
procedure  does  not  l ead  to  resolu t ion ,  i t  l eaves  the  par t i es  be t ter  
in formed about  the case  and  the  s t rength  of  the i r  a rguments .  
This  i s  especia l l y he lpfu l  for  the  reso lu t ion  of  the  di spute 
th rough t rad i t ional  l i t iga t ion ,  which  mos t  of ten  fo l lows  a  min i -
t r i a l .  Like  o ther  methods ,  mini - t r i a l  i s  charac ter ized  by 
f lex ib i l i t y and  th i s  prac t ica l l y means  t ha t  th rough the  agreement  
of  bo th  s ides ,  a  min i - t r i a l  can  be  adapted  so  tha t  i t  meets  the  
needs  of  each  par t icu lar  case .  
Mini - t r i a l  ut i l i zes  and  combines  e lements  f rom the  
t rad i t ional  t echniques  of  negot ia t ion ,  media t ion  and  arb i t ra t ion .  
The d i spute  i s  reso lved  by a  th ree-member  panel  which  cons i s ts  
o f  the  neut ra l  th i rd  par ty and  a  representa t ive  of  each  par ty.  The  
neut ra l  thi rd  par ty can  be  for  ins tance a  l awyer ,  a  re t i red  judge  
or  an  exper t  re la ted  to  the  subjec t  mat ter  o f  the  d i spute ,  o r  
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someone who has  ex tens ive  exper ience  in  reso lv ing d isputes .  
The th i rd  neut ra l  par ty i s  a  key person  in  the  process  and  i ts  ro le  
i s  main ly a  coord inat ing ro le  a iming to  fac i l i t a te  the  procedure  
exact ly as  the  neut ra l  par ty in  media t ion .  The representa t ives  of  
the  par t i es  usual ly have  the  power  to  b ind  each  s ide ,  so usual ly 
the  people  who are  chosen  have  pres t ige  and  inf luence  i n  the  
bus iness  or  on  the  ind ividual  they are  represent ing.  The 
procedure  to  be  fo l lowed in  a  min i - t r i al  i s  no t  a lways  given  and  
d i f fers  depending on  the  speci f ic  c i rcumstances  of  each  case .  
In i t i a l l y,  the  par t i es  agree  to  se t t l e  the i r  d i spute  th rough mini -  
t r i a l  and  the  agreement  conta ins  the  obl iga t ions ,  the  r igh t  to  
wi thdraw f rom the agreement  or  to  te rminate  the  process ,  the  
pr inc ip le  of  conf ident ia l i t y e tc .  In  i t s  modern  form,  thi s  process  
t akes  p lace  in  the  presence  of  rea l  audience  in  a  v i r tua l  cour t ,  
composed  especia l ly for  th i s  occas ion ,  which  i s sues  a  deci s ion 
tha t  has  no  binding force  but  a l lows  s takeholders  to  be  informed 
about  the  arguments  and  pos i t ions  of  the i r  opponents  and  a l so  to  
l i s ten  to  an  objec t ive  opin ion  by a  th i rd  neut ra l  par ty. 152  
Al though des igned  as  a  qu ick  t r i al ,  i t  i s  ac tual ly a  means  
to  hear  the  par t i es  and  the  view of  the o ther  s ide  and  a t tempt  a  
se t t l ement  th rough negot ia t ion .  P r ior  to  the  hear ing the  par t i es  
exchange documents ,  ev idence ,  short  recommendat ions  and  
summaries  of  wi tness  s ta tements ,  agree  on  procedure  and  on  
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schedules ,  decide  on  the  venue,  the  a l locat ion  of  t ime,  i .e .  the  
t ime each  par ty wi l l  have  a t  i t s  d i sposal ,  the  wi tnesses  of  each  
s ide ,  the  cos t  o f  process  and  a l l  o ther  de ta i l s  about  the  course  of  
the  procedure .  During the  hear ing,  each  s ide  summarizes  the 
arguments  of  i t s  case ,  as  in  a  t r i a l ,  wi th  the  di f ference  tha t  the 
cases  are  presented  by the  par t i es  themselves  and  the 
presenta t ions  are  shor ter .  The  neut ra l  th i rd  person  normal ly 
pres ides  over  the  process ,  making key ques t ions ,  he lp ing the  
par t i es  to  unders tand  the  i s sues ,  and i f  necessary,  express  an  
opin ion .  The representa t ives  of  the  par t i es  en ter  in to  
negot ia t ions ,  which are  fac i l i t a ted  by the  neut ra l  th i rd  person 
who may be  inv i ted to  present  v iews  in  wr i t ing on  the  s t rengths  
and  weaknesses  of  each  oppos ing par ty’s  op in ion .  In  the  process  
of  mini - t r i a l ,  representa t ives  may be  more  prac t ica l  and  crea t ive 
in  the i r  negot ia t ions ,  unl ike  wi th the  t rad i t ional  way of  
reso lv ing d i sputes  in  the  cour t s .  The  neut ra l  th i rd  par ty has  the 
ro le  of  a  judge or  arb i t ra tor  wi thout  be ing ab le  to  i ssue  a 
b inding deci s ion .  In  the  process ,  a l though there  i s  ev idence ,  
depos i ts  and  a  “ judge”  pres id ing,  in  fac t  there  i s  no  t r i al .  The  
process  i s  more  s imilar  than  the  other  a l t e rnat ives  to  the  
t rad i t ional  cour t  p rocess ,  hence  the  name mini - t r i a l ,  s ince  the  
three-member  commit tee  reminds the  synthes i s  of  a  th ree-
member  t r ibunal .  This  hybr id  technique  may present  d i f fer ing  
levels  of  ass i s tance of  a  th i rd  neut ra l ,  bu t  a  neut ra l  th i rd  par ty  
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of ten  fac i l i t a tes  the procedures  for  the  presenta t ion of  evidence ,  
the  debate  among decis ion  makers ,  and  serves  as  a  media tor  to  
reach  a  so lu t ion .  Mini - t r i a l s  can  be  more  expens ive  than  most  
o ther  ADR techniques  because  the  cos t  o f  present ing evidence ,  
bu t  cos ts  are  cons iderab ly less  than  in  l i t iga t ion .  
A mini - t r i a l  i s  s imilar  to  media t ion  because  the  par t i es  in  
d i spute  are  ab le  to  communicate  the i r  s ide  of  the  s tory and  are  
usual ly no t  bound by the  outcome of  the  process ,  which ,  wi thout  
the  consent  of  the  par t i es ,  cannot  l ead  to  reso lu t ion .  However ,  
there  i s  a  s ign i f ican t  d i f ference  between  media t ion  and  a  min i -
t r i a l .  In  min i - t r i als  there  are  representa t ives  for  each  of  the 
par t i es .  The  par t ies  present  the i r  a rguments ,  bu t  do  not  t ake  
ac t ive  ro le  in  the  negot ia t ions .  There  are  two reasons why the  
par t i es  do  not  negot ia te  by themselves  in  a  mini - t r i a l .  F i rs t ,  the 
par t i es  involved in  a  d ispute  usual ly and  unders tandabl y 
approach  the  is sues  re la t ing to  the  d i spute in  a  subjec t ive  
manner  ins tead  of  remain ing d i s tan t  and  objec t ive .  The par t ies  
a l so  may be  b iased  or  ac t  based  on  emot ion .  Therefore ,  the  
representa t ives ,  who are  more  l ike ly ab le  to  remain  d i s tan t  and  
detached ,  speak  on  behal f  o f  the i r  respect ive  par t i es  and  usual ly 
handle  the  reso lut ion  of  the  d i spute  in  a  more  objec t ive  manner .  
Secondly,  the  representa t ives  in  a  min i - t r i a l  t end  to  be  
knowledgeable  and  exper ienced  in  such  mat ters  and  can bet ter  
ca tegor ize  the  oppos ing ev idence  and  a rguments .  Final ly,  a  min i -
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t r i a l  di f fers  f rom other  forms  of  ADR, as  i t  usual ly t akes  p lace  
af ter  a  formal  ac t ion  has  been  a l read y brought .  The par t ies  to  a  
l awsui t  a re  wai t ing for  l i t iga t ion whi le  the  mini - t r i a l  i s  
conducted .  Thus,  the  mini - t r i a l  i t sel f  i s  not  so  much an  
a l ternat ive  route  for  reso lv ing the  d i spute ,  as  for  ins tance i s  the 
case  wi th  arb i t ra t ion ,  bu t  ra ther  a  t emporary secondar y a t tempt  
to  come to  an  agreement  before  the  commencement  of  the  
l i t iga t ion  proceedings .  The outcome of  the  mini - t r i a l  i s  
conf ident ia l  and  i f  i t  does  not  manage to  reso lve  the  d ispute ,  the 
par t i es  can  go  to  cour t  wi thout  i t  being revealed .  As  the  b igges t  
d i sadvantages  of  min i - t r i al s ,  there  should  be  ment ioned  the  fac t  
tha t  min i - t r i a l s  a re  no t  appropria te  for  a l l  cases  and the fac t  tha t  
min i - t r i a l s ,  when the  par t i es  wi l l  eventual ly seek  legal  remedy,  
increase  the  cos t s  and  may dela y the  reso lu t ion  of  the  d ispute.153 
Many specia l ized  organiza t ions  provide  se t t l ement  serv ices  
th rough mini - t r i al s  and  a l so  provide  th i rd  neut ra l  par t i es .  Such  
organiza t ions  are  the  “Cent re  for  Effec t ive  Dispute  Resolu t ion” 
(CERD) based  in  London and  the “Char tered  Ins t i tu te  of  
Arbi t ra tors” .  In  the  USA,  s imilar  serv ices  are  provided  by the  
“American  Arbi t ra t ion  Associa t ion”  (AAA).  
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i i i .  Med-Arb  
 
Another  hybr id  process  i s  the  one  known as  Med-Arb,  
which  as  the  name sugges t s  i s  the  resul t  o f  combining media t ion 
and  arb i t ra t ion .  Par t ies  prefer  media t ion  because  of  the  
f lex ib i l i t y and  in i t i a t ive  tha t  o f fers  them.  In  cont ras t ,  they 
prefer  arb i t ra t ion  because  of  i t s  binding deci s ion .  In  prac t ice ,  
these  two methods  can  of ten  be  v iewed as  complementary.  Many 
t imes  there  i s  an  ef for t  to  combine  the  ke y advantages  o f  each  
method in  order  to  ach ieve  max imum effec t iveness .  This  is  
ach ieved  by a  t emporary or  permanent  convers ion  of  arb i t ra t ion 
to  media t ion  and  vice  versa ,  depending  on  the  nature ,  the  course  
and  the  needs  of  the  d i spute .  This  approach  i s  ca l led  mul t i - t rack  
or  mul t i - s tep  d ispute  reso lu t ion  approach  and  i s  used  more of ten  
in  demanding cons t ruct ion  pro jec t s  and  in  the  f ield  of  
t echnology.  For  ins tance ,  such  an  approach  was  u t i l i zed  in  the  
cons t ruct ion  cont rac t  o f  the  new a i rpor t  in  Hong Kong,  which  
provided  for  mediat ion and  in  case  of  fa i lu re  for  arbi t ra t ion.154 
S ince  both  media t ion  and  arb i t ra t ion  are  based  on  the  pr inc ip le 
of  par ty au tonomy which  i s  a  bas ic  pr inc ip le  of  cont rac t  l aw 
in ternat ional ly,  people  can  se t t l e  the i r  d i sputes  in  any way the y 
wish  and the par t ies  to  a  d ispute  can  combine  media t ion  and 
arb i t ra t ion  wi thout  the  need  to  have  rules  i s sued  in  thi s  mat ter  
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by a  na t ional  l egi s la ture  or  by an  in ternat ional  organiza t ion .  
Par ty au tonomy jus t i f i es  the  combinat ion  of  media t ion  and  
arb i t ra t ion .  However ,  in  order  to  answer  the  ques t ion  of  whether  
or  no t  these  two methods  should  be  combined ,  i t  i s  essen t ia l  to  
examine  the  d i f feren t  t echniques  of  combining media t ion  and  
arb i t ra t ion .  
The f i r s t  t echnique i s  the  combinat ion  of  media t ion  and  
arb i t ra t ion ,  where  media t ion  is  used as  the f i r s t  method  for  
reso lv ing the  d i spute  and  i f  the  par t i es  do  not  reach  an  
agreement ,  then the process  is  conver ted  to  arb i t ra t ion  and  the 
arb i t ra tor  f ina l l y decides  on  the  d i spute. 155 The  problem wi th  this  
method  i s  the  fac t  tha t  the  media tor  and  arb i t ra tor  i s  the  same 
person ,  therefore  the  success  of  th is  combinat ion  depends  on  the  
exper ience  and  sk i l l s  o f  a  person  who conducts  the  proceedings .  
Another  problem is  the  conf ident ia l i t y of  in format ion and  the  
r i sk  of  abus ing informat ion  dur ing arb i t ra t ion .  Fur thermore ,  i f  
there  i s  the  r i sk  of  the  media tor  and  la ter  a rb i t ra tor  to  use  
informat ion  in  the arb i t ra t ion  proceedings ,  the  par t i es  may 
behave s t ra tegica l l y dur ing media t ion  ra ther  than  be  
concent ra ted  in  ach iev ing a  f r iendly se t t l ement .  Al though i t  i s  
c lear  tha t  the  mediator  may not  d i sc lose  conf ident ia l  in format ion 
and  the  arb i t ra tor  mus t  t ake  an  impar t ia l  deci s ion ,  however ,  the  
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two d i f feren t  ro les  cont ras t  each  o ther . 156 An obvious  advantage 
of  th i s  method  is  tha t  i t  reduces  the  cos t s  and  increases  the  
ef fec t iveness  of  procedures  and  the  t ime sav ings .   
The  second poss ib i l i t y of  combined  media t ion  and 
arb i t ra t ion i s  tha t  o f  the  arb i t ra tor  a lso  ac t ing as  a  media tor .  
Arbi t ra t ion  proceedings  are  in ter rupted  and  mediat ion  i s  
a t t empted .  If  the  par t i es  cannot  reso lve  the  di spute  th rough  
media t ion ,  the  neutra l  par ty re turns  to  arb i t ra t ion  and  takes  a  
b inding arb i t ra t ion  deci s ion .  This  l eads  to  the  same problems  as  
those  of  the  combinat ion  of  the  f i rs t  method ,  the  d i f ference  l i es  
in  the  order  of  these  procedures .  Aga in  here  the  a l te rnat ion  of  
ro les  i s  the  weak  poin t ;  s ince  the  ef for t  o f  the  same person  in  
two di f feren t  ro les  in  the  same procedure  for  reso lv ing a  di spute  
may prove  damaging i f  th i s  person  could  be  biased  because  of  
the  prev ious  ro le .  Only a  fa i r l y exper ienced  person  wi th grea t  
se l f -cont ro l  could  ac t  in  such a  procedure .  
Another  t echnique of  combinat ion of  media t ion  and  
arb i t ra t ion  i s  the  success ion  of  the  two forms  of  a l t e rnat ive  
d i spute  resolu t ion  but  in  separa te  procedures .  The par t ies  agree  
to  media t ion  and i f  i t  i s  not  success fu l ,  an  independent  
arb i t ra t ion  procedure  fo l lows .  Both  procedures  are  car r ied  out  by 
two independent  th i rd  par t i es .  So none of  the  problems 
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ment ioned  in  two former  combinat ions  ar i se  here ,  s ince  the re  are  
two d i f feren t  persons ,  there  i s  no  informat ion  exchange and  each  
procedure  i s  governed  by i t s  own pr inc ip les .  Final ly,  there  i s  the 
combinat ion  in  which  arb i t ra t ion proceedings  are  suspended  to  
commence media t ion ,  bu t  in  two separa te  and  independent  
processes .  The r igh t  to  reques t  the  suspens ion  of  the  arb i t ra t ion 
belongs  to  bo th  the  par t i es ,  and  the  th i rd  neut ra l .  This  
combinat ion  a l so  does  not  have  the  problem of  a l te rnat ion  of  
ro les  or  the  r i sk  of  the  misuse  of  in format ion .  
Summariz ing,  i t  can  be  sa id  tha t  the  combinat ion  of  
media t ion  and  arb i t ra t ion  provides  cons iderab le  advantages ,  bu t  
a t  the  same t ime i s  qui te  a  r i sky venture .  It  i s  d i f f icu l t  in  
prac t ice  for  a  th i rd  neut ra l  par ty,  even  one  ex tremely 
exper ienced ,  to  be  ab le  to  ac t  as  bo th  media tor  and  arb i t ra tor  or  
v ice  versa .  This  fact  may crea te  problems  re la t ing to  the  val id i t y 
of  the  award  and  may have  as  a  resu l t  tha t  the  par t i es  to  the 
d i spute  wi l l  no t  ga in  the  benef i t s  o f  e i ther  media t ion  or  
arb i t ra t ion .  The mere  success ion  of  media t ion  and  arb i t ra t ion 
does  not  cons t i tute  a  rea l  improvement  compared  to  the  
“convent ional  forms” of  arb i t ra t ion  and  media t ion .  In  cont ras t ,  
the  suspens ion  of  arb i t ra t ion  proceedings  for  media t ion 
combines  the  advantages  of  media t ion  and  arb i t ra t ion  in  the  bes t  
manner  and  combines  the  f lex ib i l i ty o f  media t ion  and the  f ina l  
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and b inding nature  of  arb i t ra t ion .157 Med-Arb  i s  a  h ybr id  process  
and  i s  cons idered  as  a  separa te  ADR method,  a l though has  many 
common fea tures  wi th  o ther  procedures  and  speci f ica l l y b inding 
arb i t ra t ion .  It s  main  defec t  i s  tha t  i t  l acks  s t ruc ture ,  which  
makes  i t  p rac t ica l l y a  weak  process  tha t  the  par t i es  to  a  d ispute 
of ten  ignore  prefer r ing a  be t ter  def ined ADR process .  
 
 
i v .  Ombudsman 
 
A d i s t inc t ive  form of  ADR is  what  i s  known as  the 
Ombudsman,  where an  independent  th i rd  par ty wi th  exper ience  
and  au thor i ty a t tempts  a  f r i endly reso lu t ion  of  the  d ispute .  The 
Ombudsman’s  author i t y ex tends  f rom the  s imple  examinat ion  of  
compla int s  to  the  reso lu t ion  of  d i sputes .158 The  inst i tu t ion of  
Ombudsman was  es tab l i shed  or iginal ly in  Sweden in  1713,  when 
the  Swedish  emperor  be ing ex i led  to  Turkey,  ins t i tu ted  the  
of f ice  of  “Hogs te  Ombudsmannen”,  which  would  have  an  
overv iew of  the  compl iance  of  l aws and  the performance of  
du t ies  by of f ic ia l s .  The  Ombudsman in  Scandinavian  means  
delegate .  Subsequent ly,  i t  was  adopted by o ther  Nordic  count r ies  
                                                          
157
 CARROLL Eileen and MACKIE Karl, op. cit., pp. 101, 102. 
158
 GREGORY Roy, The Ombudsman: An Excellent Form of Alternative Dispute Resolution, The   
International Ombudsman Yearbook, Vol. 5, 2001, p. 98. 
  
123 
 
(Fin land  in  1920,  Denmark  in  1953 and  Norway in  1962) ,  wi th  
severa l  var ia t ions  in  par t i cu lar  as  regards  the  scope and  nature 
(e .g .  the  Swedish Ombudsman has  expanded  i ts  powers  to  reach  
tha t  o f  the  publ ic  prosecutor) ,  however  in  a l l  those  count r ies ,  
the  Ombudsman is  a  cons t i tut ional ly pro tec ted  ins t i tu t ion .  
Today,  the  Ombudsman i s  found in  severa l  European ,  Anglo-
Saxon,  As ian  and Afr ican  count r ies .  In  Europe i t  has  been  
adopted  by a lmos t  a l l  count r ies ,  for  ins tance   by Great  Br i ta in  
where  the  ins t i tu t ion  has  a  h is tory s ince  1967,  when the 
“Par l iamentary Commiss ioner  for  Adminis t ra t ion” was  
es tab l i shed ,  by France  s ince  1973,  where  the  “Media teur  de  la  
Republ ique”  i s  appoin ted  by decree  of  the  Pres ident  of  the  
French  Republ ic  and  by German y and  Belgium s ince  1992.  
In ternat ional ly common fea tures  of  the  ins t i tut ion  are  the  
ins t i tu t ional  independence  and  the immediacy of  the  exerc i se  of  
i t s  ju r i sd ict ion .  The ins t i tu t ion  depending on  each  coun t ry i s  
ca l led  “Defensor  de  Pueblo” ,  “Human Rights  Defender” ,  “S ta te 
Cont rol ler” ,  “Mediateur  de  la  Republ ique” ,  and  i s  t a i lo red  to  the  
needs ,  the  pol i t i ca l ,  soc ia l  and  ideologica l  t rad i t ions .  
S ince  the  1980s  the  Ombudsman was adopted  by pr iva te  
opera tors  and  par t icu lar ly in  the  f inancia l  and  banking sec tors ,  
in  the  contex t  of  se l f - regula t ion ,  and  in  an  a t tempt  to  improve 
the  image of  each  sec tor  in  the  market .  Such  bodies  are  
access ib le  to  consumers  wi thout  paying a  fee  for  the i r  serv ices ,  
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they deal  wi th  mat ters  a l ready addressed  by the  company as  par t  
o f  an  in ternal  p rocedure ,  they decide ,  o r  propose  solu t ions ,  they 
are  b inding for  the  ins t i tu t ions  tha t  se t  them up  and  they do  not  
prevent  the  recourse  to  l i t iga t ion  or  o ther  procedures . 159 The 
Ombudsman i s  a  neut ra l  th i rd  person ,  whose  ro le  i s  to  reso lve  a  
d i spute  se t  in  the  form of  a  repor t  o r  a  compla in t .  The  
Ombudsman l i s tens  to  the  par t i es ,  examines  the i r  compla ints  and  
i ssues  a  deci s ion  or  a  recommendat ion .  The Ombudsman seeks  to  
address  compla int s  by making sugges t ions  and  t rying  to  persuade  
those  responsib le  to  modi fy the i r  pos i t ions  or  jus t  submi t  
proposal s  to  prevent  recurrence  of  er rors  based  on  the  same 
cause .  Each  of  the  par t i es  shal l  d iscuss  wi th  the  Ombudsman 
voluntar i l y and  f ree ly,  express ing the i r  compla ints  in  
conf ident ia l i t y,  d i scuss  pr ior i t i es  and  in teres t s  in  order  to  def ine 
the  scope for  compromise  and  or ien t  par t i es ’  choices  to  a  
commonly accepted  so lu t ion  abandoning the  logic  of  prof i t  and  
loss  tha t  charac ter izes  the  jud ic ia l  cont roversy.  The t ransparency 
in  the  funct ion ing and  ef fec t iveness  of  the  work  of  the  
Ombudsman i s  ensured  through compl iance  wi th  opera t ing ru les ,  
the  equal  par t i c ipat ion  of  the  par t i es  in  the  proceedings ,  the  
explanat ion  of  the  grounds  for  the  re ject ion  of  the  reques t  o f  the  
compla inant  and  the  publ ica t ion  of  a  repor t  evaluat ing the  
process .  
                                                          
159
 STEYN H. Jan, Alternative Dispute Resolution: The Role of the Private Sector Ombudsman, 
The International Ombudsman Yearbook, Vol. 5, 2001, p. 134. 
  
125 
 
In  order  to  guarantee  the  good opera t ion  and  respons ib le 
management  of  the  compla int s  f i l ed ,  severa l  o rganiza t ions  have  
been  es tab l i shed  such  as  the  “Br i t i sh  and  Ir i sh  Ombudsman 
Associa t ion”  (BIOA), 160 the  “American  Center  for  Publ ic  
Resources” ,  the  “Br i t i sh  Center  for  Dispute  Resolu t ion”  and  the  
“Neder land’s  Media t ion  Ins t i tu te” .161 Organiza t ions  l ike  these 
can  have  a  superv isory ro le  and  can  help  promote  uni form and 
smooth  opera t ion  of  pr iva te  Ombudsmen,  cu l t iva t ing e th ica l  
gu idel ines  and  codes  of  conduct ,  t ra in ing of  personnel  and 
making sure  tha t  the  publ ic  i s  p roper ly informed about  the i r  
opera t ion .  Al though there  are  concerns  about  c lass i fying the  
Ombudsman as  an ADR method,  however ,  i t  i s  genera l l y 
accepted  tha t  the  media t ing ro le  of  the  Ombudsman i s  what  
makes  i t  an ADR method.162  
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C h a p t e r  3  
A d v a n t a g e s  a n d  D r a w b a c k s  o f  A D R  
 
The th i rd  chapter  of  th i s  par t  o f  the  thes i s  i s  dedica ted  to  
the  analys i s  of  the  advantages  as  wel l  as  the  d i sadvantages  of  
ADR.  The demons t ra t ion  is  necessary i n  order  to  provide  a  fu l l  
evaluat ion  of  ADR methods and  to  i l lus t ra te  the i r  impor tance  for  
the  reso lu t ion  of  d i sputes .  Fur thermore,  as  ADR and ODR share  
many commonal i t i es  most  of  the  advantages  and  d i sadvantages  
of  ADR wi l l  a l so apply to  ODR.  However ,  a l though th i s  is  
def in i te ly the  case  wi th  regard  to  the  advantages ,  as  far  as  the  
d i sadvantages  go ,  ODR manages  to  overcome some of  t hem,  as  
wi l l  be  evidenced  in  the  nex t  par t  o f  the  thes i s .   
 
 
Sect ion  1:  Advantages  of  the  tradi t ional  ADR methods 
 
The  development ,  widespread  acceptance  and  preference  of  
a l t e rnat ive  d i spute  reso lu t ion  presuppose  cer ta in  charac ter i s t i cs  
tha t  d i f feren t ia te  ADR methods  guarantee ing them a  specia l  
pos i t ion  in  re la t ion to  l i t iga t ion .  The advantages  resu l t  f rom the  
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nature  of  the  ADR methods  which  a l low for  a  more  informal  
procedure ,  fas ter  and  less  cos t l y,  which  in  tu rn  af fec t s  the 
re la t ions  be tween  the  par t i es ,  cont rary to  l i t iga t ion  which  i s  
in f lex ible ,  t ime consuming and cos t ly.  Despi te  the poten t ia l  
f l aws  of  ADR, i t  should  be  noted that  the  much larger  l i s t  o f  
advantages ,  especia l l y the  speed  of  process ing and  the  f inancia l  
benef i t s ,  show the  grea t  wor th  of  ADR methods .163 
 
 
A.  Confident ia l i t y  
 
A key pos i t ive  fea ture  of  ADR expla ining the  popular i t y o f  
these  methods,  especia l l y in  commercia l  d i sputes ,  i s  the  
guarantee  of  conf ident ia l i t y in  the process  as  opposed  to  
l i t iga t ion .  Unl ike  cour t -based  su i ts ,  where  hear ing  a  l awsui t  may 
resu l t  in  d i sc losure  of  bus iness  or  personal  da ta  wi th  predic tab le  
or  unpredic tab le  consequences ,  ADR offers  the  bes t  guarantees  
of  pr ivacy because  conf ident ia l i t y i s  a  precondi t ion  of  an  ADR 
process .  The pure ly ex t ra judicia l  nature  of  ADR asser t s  tha t  the  
procedure  i s  a  pr iva te  mat ter  be tween  the  par t i es  and a l lows  the 
par t i es  to  main tain  the  ex is tence  of  r iva l ry and  ef for t  to  reso lve  
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the  d ispute away f rom publ ic  view,  as  opposed  to  jud ic ia l  
d i spute  reso lu t ion  which  requi res  publ ic i t y and  so  many t imes  
resu l t s  to  the  compromis ing of  impor tant  in format ion.164 
Consequent ly,  the  conf ident ia l i t y of  ADR pro tec t s  the  par t i es  
f rom the  unwanted d i sc losure  of  sens i t ive  personal  in format ion  
tha t  would  poten t ia l l y damage the i r  reputa t ion or  interes t s .   
 
 
B.  Time and  cos t  savings  
 
ADR is  more ef f ic ien t  than l i t iga t ion in  cour t ,  because  i t  
a l lows  s ign i f ican t  t ime and  cos t  sav ings .  Disputes  se t t l ed 
through negot ia t ion ,  mediat ion or  arb i t ra t ion ,  a re  usual ly 
reso lved  much fas ter  than  wi th  t rad i t ional  l i t iga t ion  s ince  they 
are  f reed  f rom the  s t r i c t  l egal  formal i sm of  l i t iga t ion .  ADR 
typica l ly reso lves  the  d i spute  in  a  mat ter  o f  severa l  days ,  weeks  
or  months  as  opposed  to  l i t iga t ion  where  i t  can  take  up  to  
severa l  years .   
In  addi t ion ,  ADR methods a l low for  s ign i f ican t  cost  
sav ings  compared  to  l i t iga t ion ,  where  the  cos t s  are  u sual ly 
cons iderab ly increased  due  to  the  grea t  necess i t y for  wr i t t en 
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evidence  and  exper t  wi tness  t es t imonies .  The s ign i f ican t  sav ings  
tha t  only ADR can  provide ,  become eas i l y ev ident  in  d isputes  
involving paten t  in fr ingement ,  where  “ the  American  In te l lec tual  
P roper ty Law Assoc ia t ion  repor ted  tha t  the  to ta l  cost  o f  a  pa ten t  
in f r ingement  su i t  through t r i a l  in  the  Uni ted  Sta tes ,  in  1995,  was  
between  $500,  000 and  $1 .9  mil l ion ,  whereas  the  tota l  cos t  
th rough b inding arb i t ra t ion  of  a  pa ten t  in f r ingement  c la im was 
between  about  $99 ,  000 and  $500,  000”.165  The  fac t  that  
a l t e rnat ive  d ispute reso lu t ion  methods  are  more  cos t -ef f ic ien t  
has  a  s ign i f ican t  impact  on the par t ies .  The  cost  advantages  
provided  by ADR are  fur ther  advanced  by the  fas ter  r eso lu t ion 
of  the  d i spute .  Consequent ly,  the  cos t  o f  ADR cannot  be  
compared  wi th  the  h igh  cos t  o f  a  pro longed  jud ic ia l  p rocess .  
 
 
C.  Conci l ia tory  funct ion  
 
Another  importan t  advantage  of  ADR is  i t s  conci l i a tory 
funct ion .  These  a l ternat ive  forms  of  d i spute  reso lu t ion  which  are  
vo luntar i l y chosen  by the  par t i es  involve  coopera t ion ,  
cons t ruct ive  communicat ion,  and  the  ab i l i t y to  rescue  the i r  
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pres t ige  (save  face ) ,  s ince  the  reso lut ion  of  the  di spute  l i es  in  
approaching a  common ground wi thout  winners  or  losers .  ADR 
aims  to  coopera t ion,  to  the  fa i r  and  acceptab le  reconci l i a t ion  of  
oppos ing views  and  reaching a  mutual ly acceptab le  agreement  
tha t  meets  the  needs  and  in teres t s  of  bo th  par t i es  resu l t ing to  a  
win-win-so lu t ion ,  i . e .  a  s i tua t ion  in  which  there  are  ga ins  for  
bo th  s ides .166 ADR “focuses  on  the  oppor tuni t i es  for  jo in t ,  rather  
than  indiv idual  ga in ,  o r ien ted  toward a  pos i t ive  sum solu t ion 
ra ther  than  a  zero-sum”. 167  
I l lus t ra t ing thi s  i s  the  famous  example  of  a  d ispute  
regard ing the  ownersh ip  of  an  orange.  Accord ing to  i t ,  there  are  
two par t ies  and  both  are  c la iming tha t  the  orange i s  the i r  own.  If  
th i s  d ispute  were  to  be  reso lved  through the  t rad i t ional  jud ic ia l  
rou te  there  would  be  a  deci s ion  which  would  recognize  tha t  the  
orange belongs  to  one  of  the  par t i es  or  poss ibly sp l i t  the  orange  
between  them based  on  the  legi t imacy of  each  par t y’s  c la im.  
However ,  i f  the  same d ispute  was  to  be  reso lved  through ADR,  
for  ins tance  mediat ion ,  the  neut ra l  would  communicate  more  
ef fec t ive ly wi th  the  par t i es  and  would  reveal  and  focus  on  the i r  
ac tual  purposes  and  in teres t s ,  such as  the i r  in tend  for  the  
orange.  In  the  example  each  par ty has  a  d i f feren t  use  for  the  
orange;  one  wants  to  use  the  r ind  for  per fume and  the  o ther  
wants  the  pulp  for  orange ju ice .  The  ADR process  manages  to  
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f ind  a  fa i r  and commonly acceptab le  so lut ion tha t  gives  bo th 
par t i es  what  they want .   
Fur thermore ,  ADR advances  socia l  harmony,  s ince  (more  
so  in  those  ADR methods  tha t  a im for  se t t l ements )  “ the  par t i es  
do  not  engage in  confronta t ion  but  ra ther  in  a  process  of  
rapprochement” . 168 ADR empowers  the  par t i es  to  perce ive  the 
d i spute  as  a  common s t ruggle  tha t  they wi l l  reso lve ,  wi th  and 
not  agains t  each  o ther .  The  agreement  tha t  wi l l  resul t  f rom the  
reso lu t ion  of  the  dispute  should ref lec t  a  shared  vi s ion  for  the  
fu ture .  It  i s  a  promise  not  only to  reso lve  the  curren t  conf l ic t ,  
bu t  a lso  a  basel ine  for  d i f ferences  tha t  might  emerge  in  the 
fu ture .  The se t t l ement  which  i s  based  on  a  f r iendly compromise 
of  the  par t i es ’  in teres t s ,  a l lows  them to cont inue  the  business  or  
o ther  coopera t ion  for  the  benef i t  o f  themselves  and  the i r  wider  
profess ional  or  socia l  cycles ,  as  in  the  case  of  cus tody of  
ch i ldren  af ter  a  d ivorce  and  commercia l  mat ters  where  the  
cont inuat ion  of  the re la t ionship  i s  c rucia l .  Ins tead ,  in  l i t iga t ion  
the  re la t ions  be tween  par t ies  are  rare ly res tored ,  whi le  
somet imes  cont roversy and  co l la tera l  d i sputes  are  genera ted .  
Of ten  both  par t ies  in  l i t iga t ion  are  d i ssa t i s f ied  wi th  the  outcome 
of  the  t r i a l ,  because  rare l y cour t  deci s ions  fu l f i l l  the i r  
asp i ra t ions ;  so the  poss ibi l i t y of  reconci l i a t ion  achieved  through 
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ADR is  cons idered one  of  the  mos t  impor tant  advantages  of  
ADR.169  
 
 
D.  Flexib i l i t y  
 
ADR methods  are  usual ly l ess  confronta t ional  than  
l i t iga t ion  due  to  the  lesser  degree  of  formal i t y.  The  informal  
se t t ing provides  the  par t i es  wi th  f lex ib i l i t y giv ing them greate r  
l a t i tude  than in  l i t iga t ion .  The procedure  i s  cont ro l led  by the  
par t i es ,  who can  agree  on  how formal  or  in formal  the  reso lu t ion 
wi l l  be ,  “by choos ing the  forum,  the  procedure  tha t  wi l l  be 
fo l lowed and  whether  or  no t  to  t ake  par t  in  the  proceedings  in  
person  or  to  be  represented” . 170 Moreover ,  the  par t i es  can  adopt  
more  than  one  ADR opt ions ,  so  as  to  increase  the  probabi l i t y to  
reach  a  mutual ly acceptab le  agreement .  The choice  of  ADR 
al lows  par t ies  to  form themselves  the  agreement ,  which  can  
provide  for  any so lu t ion  tha t  se t t l es  the  d i spute  even  the 
pred ic t ion  of  fu ture  coopera t ion  between  the  par t i es ,  which  no 
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judgment  can  orde r ,  s ince  judgments  cons ider  the  pas t ,  whi le  
ADR agreements  may a l so  handle  the  future . 171  
The  f lex ib i l i t y ex tends  to  the  neut ra l  par ty as  wel l  as  the  
outcome of  the  procedure .  The par t ies  can  decide  which 
organisa t ion  or  person  wi l l  be  in  charge  of  the  proceedings  and  
perhaps  “se lec t  a  neut ra l  more  exper t  in  the i r  d i spute  area  than  a  
judge” . 172 Fur thermore ,  the  neut ra l  par ty i t sel f  en joys  f lex ibi l i t y 
re la t ing to  the  reso lu t ion  of  the  d i spute,  s ince  i t  i s  no t  bound b y 
pr inc ip les  l ike  the  s tare  deci s i s  o f  the  common law judges ,  and  
the i r  bargain ing ab i l i t i es  en ta i l  c rea t ive  so lu t ions  tha t  no  judge  
could  possib ly ach ieve . 173 Unl ike  a  judge who focuses  on  the 
par t i es ’  r igh ts ,  the  neut ra l  par ty in  an  ADR procedure  focuses  on 
the  par t i es ’  in teres t s  and  how these  wi l l  be  af fec ted  by the  
outcome of  the  reso lu t ion ,  a l lowing for  crea t ive  so lu t ions  tha t  
cannot  be  reached  through the  t rad i t ional  jud icia l  rou te .174 
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Sect ion  2:  Drawbacks  of  the  tradi t ional  ADR methods 
 
F i rs t  o f  a l l  i t  must  be  noted  tha t  ADR methods  are  bes t  
su i ted  to  reso lve  di sputes  in  which  the  par t i es  do  not  seek  to  
avenge legal  r i gh ts  because  they are  or ien ted  to  f inding a  
so lu t ion  based  on  compromises .  Thei r  bes t  qual i t i es  are  t ime and 
cos t  e f f ic iency as  wel l  as  f l ex ibi l i t y.  However ,  a l t e rnat ive  forms  
of  d i spute  reso lut ion  desp i te  the ir  numerous  advantages  
descr ibed  above,  a lso  present  severa l  d rawbacks  which  have  led  
to  cr i t i ci sm especia l l y because  of  the  fac t  tha t  these  methods 
rep lace  the  t rad i t ional  way of  reso lv ing d i sputes  in  the  cour t s .  
Most  cr i t i c i sms  concern  the  legal i ty of  the  f ina l  so lu t ion 
achieved  and  the  abi l i t y to  enforce  i t ,  whi le  o thers  focus  on  the 
a l legat ion  tha t  ADR provides  a  second c lass  jus t ice .  
 
 
A.  For  The par t ies  
 
The  f i r s t  se t  o f  drawbacks  re la tes  to  the  par t i es  and  the  
d i f f icu l t i es  tha t  may ar i se  in  the i r  r e la t ionship .  It  should  be 
noted  that  o f ten par t ies  who prefer  the  use  of  ADR methods ,  
be l ieve  tha t  thi s  may be  pe rce ived  as  a  weakness .  However ,  th i s  
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can  be  avoided i f  in  the or iginal  cont rac t  a  c lause  i s  
incorpora ted ,  which  provides  for  the use  of  ADR in  case  a  
d i spute  ar ises .175 Voluntary ADR methods  cannot  be  ef fec t ive  i f  
one  of  the  par t i es  i s  unable  to  negot ia te  due  to  s t rong emot ional  
involvement  in  the d i spute ,  i f  one  of  the  par t i es  has  adopted  
very negat ive  pos i t ions  and  v iews  on  the  o ther ,  o r  i f  there  i s  a  
b ig power  imbalance  between  the  par t i es  making i t  harder  to  
compromise  and  reach  a  mutual ly accep tab le  so lu t ion .  
Another  drawback  of  ADR close ly connected  to  the  par t i es  
bu t  a l so  to  the  se t t lement  of  the  d i spute ,  i s  the  fu l l  dependence  
on  the  coopera t ion of  the  par t i es  because  for  mos t  ADR methods  
there  i s  a  l ack  of  l egal  ru les  to  fac i l i t a te  the execut ion  and 
f ina l i t y of  agreements .176 Therefore ,  the  reso lu t ion  depends  on 
the  good fa i th  of  the  par t i es ,  whereas  wi thout  i t  “some par t ies  
may be  us ing the  process  as  a  f i sh ing expedi t ion  or  s imply to  
s ta l l  the  l i t iga t ion  process” . 177  Par t i cu lar ly,  vo luntary and  non-
b inding ADR methods  are  so le ly based  on  the  voluntar y 
coopera t ion  and  compl iance  wi th  the  outcome the  process ,  
cont rary to  l i t iga t ion  where  the  cour t  has  the  power  to  enforce  
i t s  decis ions .   
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B.  For  The procedure 
 
As  far  as  the  procedure  goes ,  mos t  ADR methods  lack  the 
“procedura l  and  cons t i tu t ional  pro tec t ions  of  adversar ial  jus t ice ,  
such  as  the  r igh t  to  a  ju ry t r i a l  and  the  r igh t  to  counsel” .178 The 
absence  of  these  safeguards  crea tes  doubts  about  the  fa i rness  of  
the  f ina l  agreemen t .  Fur thermore ,  the lack  of  s t r i c t  ru les  of  
ev idence  can  lead  to  the  presenta t ion  of  i r re levant  and 
superf luous  mater ia l  thus  increas ing t ime and  money. 179  Others  
cr i t i c ize  ADR because  i t  p romotes  compromise ,  which  i s  a  good  
way to  reso lve  some d isputes ,  but  in  others  i t  i s  not  appropr ia te ;  
in  conf l ic t s  over  ju r i sdic t ional  or  moral  i s sues ,  i t  wi l l  be  
d i f f icu l t  to  bring about  a  compromise  between  the  d i sputants .   
Another  d i sadvantage  i s  the  fac t  tha t  the  reso lu t ion  of  
i s sues  th rough ADR is  pr iva te  and  thus  i t  may lead  to  the  publ ic  
no t  f ind ing out  crucia l  in format ion tha t  could af fec t  them 
di rec t l y or  ind i rec t ly.  For  ins tance ,  i f  a  company so ld  defec t ive  
products  and  harmful  to  the  heal th  of  consumers ,  by reso lv ing 
the  d ispute th rough ADR,  the  company would  not  have  to  expose  
the  problem publ icly,  someth ing tha t  would  happen  i f  the  lega l  
rou te  had  been  fol lowed.  So  an  impor tan t  i s sue  tha t  di rec t l y 
af fec t s  the  heal th  of  consumers  could  remain  h idden  wi thout  the 
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company being forced  to  t ake  some dras t ic  measures  such  as  the 
wi thdrawal  of  the  defec t ive  product  from the  market .  F inal ly,  
th i rd  par ty neut ra l s  a re  no t  bound by prev ious  cases ,  which  
crea te  a  l ack  of  precedent  tha t  does  not  he lp  reso lve  la t t e r  cases .  
For  mos t  ADR methods  the  agreement  i s  “b inding between  the 
par t i es  as  a  regular  cont rac t  and  even  in  arb i t ra t ion,  the  award  
has  only res  jud ica ta  as  to  each  par t icular  d i spute” .180  
 
 
C.  For  Arbi t rat ion 
 
Perhaps  the  grea tes t  p roblem for  most  ADR methods i s  the 
inabi l i t y to  enforce  the  agreement  when one  of  the  par t i es  
refuses  to  comply.  However ,  th i s  not  the  case  wi th  arb i t ra t ion ,  
where  the  “New York  Convent ion”  grea t ly f ac i l i t a tes  the  
enforcement  of  arb i t ra l  awards  making arb i t ra t ion  the  preferab le  
method especial l y for  commercia l  di sputes .  Arbi t ra t ion has  been  
por t rayed ,  over  the  pas t  severa l  decades ,  “as  a  more  ef f ic ien t ,  
l ess  cost l y,  and  more  f ina l  method  for  reso lv ing d i sputes  wi th 
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l i t t l e  or  no  d i scovery,  mot ion  prac t ice ,  jud ic ia l  rev iew,  or  o ther  
t rappings  of  l i t iga t ion” . 181  
However ,  a rb i t ra t ion  has  a l so  been  repudia ted  over  the  
years .  The  arguments  agains t  a rb i t ra t ion  re la te  to  the  concern  
tha t  the  schedul ing inef f ic iency of  arb i t ra tors  may void  the  t ime 
and  cos t  sav ings  normal ly provided  by arb i t ra t ion .  Another  
concern  re la tes  to  the  fac t  tha t  in  arb i t ra t ion ,  the  a t tempt  of  
arb i t ra tors  to  increase  ef f ic ienc y,  may lead  to  in jus t ice ,  which  
wi l l  be  harder  to  correc t  because  of  t he  d i f f icu l ty of  appeal ing 
arb i t ra l  awards .  
Final ly,  over  the  pas t  severa l  years  arb i t ra t ion  has  
wi tnessed  a  dramat ic  increase  in  the  degree  of  formal i t y to  the 
ex tent  that  a rb i t ra t ion  procedures  may come to  be  very s imi lar  to  
l i t iga t ion .  Especia l ly l a te ly the  s i tua t ion  has  become even  worse ;  
nowadays  arb i t ra t ion  has  become formal ,  cos t l y,  t ime consuming 
and  subjec t  to  hardbal l  advocacy,  “ to  the  poin t  tha t  in  the  U.S .  
bus iness  arb i t ra t ion  i s  refer red  to  in  t e rms  s imi lar  to  c iv i l  
l i t iga t ion” . 182 However ,  many of  these  problems  d isappear  when 
arb i t ra t ion  is  t ransfer red  to  the  onl ine  envi ronment ,  an i s sue  
examined  ex tensively in  the  fo l lowing par t s  o f  thi s  thes i s .  
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D.  Remarks  
 
In  each  case ,  however ,  we should  note  tha t  i t  i s  ent i re ly a t  
the  d i scre t ion  of  the  par t i es  to  consider  a l t e rnat ive  methods  
benef ic ia l  o r  no t  for  the i r  d i spute ,  to  assess  whether  ADR 
techniques  promote the i r  in teres t s  and  to  decide  whether  to  
adopt  or  re jec t  them.  Only the  par t i es  can  decide  whether  the  
jud ic ia l  route  of  reso lu t ion  or  ADR is  the  mos t  ef fec t ive  solu t ion  
to  save  t ime and  money and  therefore  are  respons ib le  for  the  wa y 
in  which  they reso lve  the i r  d ispute .   
Judge Dorothy Nelson  of  the  Uni ted  S ta tes  Federa l  Cour t  
o f  Appeals  in  San  Francisco  who t raveled  to  Is rae l  to  moni tor  
the  appl ica t ion  of  the  law of  divorce  in  d i f feren t  re l igious  
groups ,  whi le  moni tor ing the  achievement  of  jus t ice  in  a  case  
reso lved  by three  Or thodox pr ies ts ,  where  the  compromise 
proposed  in  the  end  sa t i s f ied  both  spouses  who lef t  the room 
hand in  hand ,  made her  wonder  about  the  reso lu t ion  of  the same 
d ispute th rough the t rad i t ional  jud icia l  method ,  wi th  orders  for  
appearance  in  cour t ,  l engthy meet ings  and  the  h igh  cos t  o f  
l awyers . 183 I t  should  al so  be  noted  tha t  the  undeniab le  fac t  o f  the 
endless  l i s t  o f  advantages  of  these  methods ,  especia l l y the  speed  
and  handl ing of  cases  and  the  economic  benef i t s ,  deserve  specia l  
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at ten t ion  and  crea te  the  condi t ions  for  the  ex tens ion  of  the  use 
of  ADR in  a  wide  range  of  cases  and  par t icu lar ly in  the  f ie ld  of  
fami ly,  l abor  and  commercia l  re la t ionships .  
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T i t l e  2  
T h e  D i g i t a l  E r a  
 
As  ment ioned ,  ADR methods  ex is t  s ince  the  ear l y da ys  of  
c iv i l iza t ion .  However ,  the  wa ys  of  communicat ion  and  
in terac t ion  have  cons iderab ly changed  over  the  year s .  For  
ins tance ,  “dur ing the  Middle  Ages  ta lk ing or  wr i t ing about  
someone in  one  vi l l age  or  count ry would  not  af fec t  o thers  
thousands of  miles  away and  h i s tor ica l ly,  conf l ic t s  a re  
perpetuated  by phys ica l  interac t ions ,  by people  who know each  
o ther  or  who have  a t  l eas t  seen  each  o ther” .184 The  explos ive 
growth  of  t echnologica l  advances ,  par t i cu lar ly the  development  
of  the  informat ion socie ty and  the  rap id  spread  of  digi ta l  
t echnology has  crea ted  new s tandards  wor ldwide ,  has  af fec ted  
s ign i f ican t ly and  ad jus ted  many prac t ices  of  socia l  and  economic 
l i fe ,  heavi ly in f luencing the  dai ly l i f e  of  people  and  making 
ev ident  the  urgent  need  for  gradual  change  of  the  lega l  
f ramework  govern ing these  prac t ices .  
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The ar r iva l  o f  In ternet  t echnology185 a l lowed people  to  
in terac t  wi th  each  o ther  in  an  ins tance  f rom an ywhere  on  the  
p lanet .  Today the  In ternet 186 i s  the  la rges t  computer  sys tem in 
the  wor ld;  the  mos t  modern  means  of  communicat ion  and 
probably the  b igges t  communicat ions  revolu t ion ,187 s ince  i t  
b r ings  in to  d i rec t  contac t  people  f rom al l  corners  of  the  wor ld .  It  
i s  a l so ca l led  Net  or  Informat ion  Highway or  Cyberspace . 188 The 
universa l i t y and  global  na ture  of  the  In ternet , 189 which  ex is ts   
everywhere  and  nowhere  a t  the  same t ime,  making borders  
unnecessary, 190 a l lows  dai ly t ransact ions  to  people  al l  over  the 
wor ld .  In  the  Cyber-wor ld  d i sputes  may a r i se  “over  someth ing 
tha t  does  not  even  phys ica l l y ex is t  o r  tha t  can  be  changed  wi th  a  
                                                          
185
 “The Internet began in 1969 as experimental network called ARPANET and funded by the US 
Department of Defense to insure that its computer system would remain functional in the event of 
an enemy attack. In the 1980s, the National Science Foundation (NSF), the scientific and technical 
agency of the United States Federal government expanded ARPANET. In 1989, the name “World 
Wide Web” was invented by the European Center of nuclear research in Geneva. Then, the rise of 
popularity of the Internet in the United States coincided with the outsourcing in 1995 of the 
internet management from NSF to the private sector”. See MANEVY Isabelle, op. cit., p. 5. 
186
  The term Internet derives from the words International / Interconnected / Network. For a 
definition, see MILLET J. Marcus, Same Game in a New Domain- Some Trademark Issues on the 
Internet, New Jersey Lawyer, vol. 198, 1999, p. 32.  “Professor Chris Reed defines the internet as 
‘an open network which permits communication between parties without the need for both to 
subscribe to the same closed network’”. See WANG Fangfei Faye, Online Dispute Resolution - 
Technology, management and legal practice from an international perspective, (Chandos 
Publishing: Oxford · England), 2009, p. 2. 
187
 Data Protection Working Group, Privacy in the Internet, 2000, p.64 
188
 Cyberspace: the term first appeared in 1984 in the science fiction novels of William Gibson 
''Neuromancer''. Officially the term was first introduced in 1996 by the Federal Court of 
Pennsylvania, as means of communication and decentralized world, connecting people, 
organizations, companies, governments around the world. 
189
 KRISTULA Dave, The  History  of  the  Internet, 2001, available at 
http://www.davesite.com/webstation/net-history.shtml  
190
 GINSBURG C. Jane, Putting cars on the   “Information superhighway“: authors, exploiters, and 
copyright in Cyberspace, Columbia Law Review, vol.  95, 1995, p. 1467. 
  
143 
 
push  of  a  but ton” .191 As  a  na tura l  consequence ,  the  increased 
exerc i se  of  the r igh ts  of  f ree  movement  of  people ,  goods  and 
serv ices 192 inev i tab ly leads  to  the  crea t ion  of  on l ine  legal  
re la t ionships  involving more  jur i sd ic t ions .193 In i t i a l l y,  before  the 
grea t  expans ion of  the  in ternet ,  the onl ine legal  re la t ionships  
be tween  users  were  l imi ted  mos t ly to  on l ine  chat  rooms wi thout  
any economic  re levance  and  the  d i sputes  tha t  a rose  were  l imited  
to  d i sagreements  and  use  of  fou l  l anguage.  Before  the  
commercia l  use  of  the  in ternet ,  on l ine  conf l ic t s  were  mos t ly 
d i sputes  be tween  users  who would  get  caught  in  “f lame wars” ,  
wi th  high  tempered  d i scussions  and  insu l t s  exchanged  and  where  
the  a t tempt  for  resolu t ion  ex tended to  the  in tervent ion  by forum 
modera tors  in  order  to  ca lm down emot ions .  Unt i l  1995 the  
in ternet  was  mainly used  by the  mi l i t a ry,  governmenta l  and  
academic  sec tors .However ,  the  s i tua t ion  dras t ica l l y changed  
once  the  in ternet  began  to  be  used  for  commercia l  purposes  and  
led  to  what  i s  today known as  e-commerce . 194 I t  i s  on ly wi thin 
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the  las t  t en yea rs  tha t  commerce  has  increas ingly been  conducted  
over  the  in ternet ,  se l l ing goods  and  providing serv ices  
e lec t ronica l l y. 195 
The  popular i t y and  ex tended use  of  elec t ronic  commerce  
had  as  a  r esu l t  the increase  of  “conf l ic t s  over  cont rac t s  which  
have  been  en tered  in to  onl ine ,  regard ing pr ice ,  l a te  de l ivery,  
defec t s  and  speci f ica t ions” .196 Before  the  In ternet ,  c ross  border  
commerce  was  l imi ted  to  l a rge  in ternat ional  companies ,  whereas  
consumers  conducted  mos t  of  the i r  shopping local ly.  However ,  
today cross  border  on l ine  shopping i s  avai lab le  to  anyone  wi th  a  
computer  and  an  internet  connect ion making problems l ike  the  
non-del ivery of  goods  and  the  d i f f icu l ty ob ta in ing refunds  a 
da i ly occurrence .  The in ternet ,  e -commerce  and  onl ine  d i sputes  
are  inext r icab ly connected  to  each  o ther .  The  widespread  
acceptance  and  r i se  in  the  use  of  the  in ternet  l eads  to  the 
increase  of  e-commerce 197 which  in  tu rn  leads  to  the  increase  of  
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onl ine  di sputes  as  rap id ly as  e-commerce  i t se l f .198 In  the  pas t  two 
decades  the  wor ld  has  en tered  what  can  only be  descr ibed  as  the 
d igi ta l  e ra  and  the  ever  emerging new technologies  such  as  the 
in ternet  (which  becomes  more  and  more  access ib le  every da y 
even  wi re less ly) ,  the  new genera t ion  mobi le  phones ,  sa te l l i t es  
and  opt ic  f ibers  a l low for  a lmos t  any ac t iv i t y or  t ransact ion  to  
be  performed onl ine .  The wor ld  has  become a  “dr ive  through”  
(or  “dr ive- thru”)  socie ty;  “as  in  the  pas t  d r ive  through windows  
al lowed cus tomers  to  ge t  the i r  meals  wi thout  s topping or  l eav ing 
the i r  cars ,  today,  these  convenience  windows are  provided  for  
th ings  such  as  marriage  and  pol i t i ca l  cons t i tuency serv ices  and  
cont inual ly more  means  are  crea ted  a l lowing for  banking,  
buying,  t ransact ing ,  and  communicat ing quick ly,  convenien t ly,  
and  wi thout  people  leav ing the i r  cars ,  couches  or  computers” . 199 
Therefore ,  the  quest ion  tha t  natura l l y ar i ses  i s  whether  to  
adopt  t rad i t ional  d ispute  reso lut ion methods  for  the  reso lut ion  of  
on l ine  d isputes  or  f ind  a  new reso lu t ion  method which  i s  be t ter  
su i ted  to  the  new rea l i t y of  an  increas ingly v i r tua l  wor ld .  In  the  
onl ine  wor ld  wi thout  borders ,  where  comple te  s t rangers  in terac t  
wi th  each  o ther  f rom anywhere  in  the  wor ld ,  there  i s  a  grea ter  
poss ibi l i t y tha t  the  re la t ionship  may go  awr y because  of  
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misunders tandings ,  mis takes  or  s imply f raud .  For  d i sputes  
ar i s ing out  of  these k inds  of  re la t ions ,  the  t rad i t ional  means  of  
d i spute  resolu t ion  i .e .  the  cour t s ,  p rove  to  be  inconvenien t ,  t ime-
consuming and  expens ive  mainly because  of  the  low value ,  the  
h igh  volume of  the  t ransact ions  and  the  phys ica l  d i s tance 
between  the  par t i es .  Fur thermore ,  cour t s  a re  unable  to  keep  up  
wi th  the  cons tant ly evolv ing developments  regard ing onl ine 
d i sputes .200 In  th i s  on l ine  envi ronment ,  di spute  se t t l ement  faces  
new problems including the  d i s tance  between  par t ies ,  the 
d i f f icu l ty of  de termining the  appl icab le  l aw and  the  competent  
ju r i sdic t ion  and  the enforcement  of  judgments .  These  problems  
crea te  l ack  of  ef fec t ive  redress  and  necess i ta te  access  to  jus t ice  
in  the  onl ine  envi ronment .   
Par t i cu lar ly one  of  the  grea tes t  p roblems  of  t radi t ional  
cour t  jus t ice  i s  the  inadequacy of  cur ren t  pr iva te  internat ional  
l aw when appl ied to  de local ized  onl ine  d isputes ,  c rea t ing  
problems  re la t ing to  ju r i sd ic t ion  and  choice  of  l aw.  Accord ing to  
pr iva te  internat ional  l aw the  determinat ion  of  ju r i sdic t ion  and 
choice  of  l aw i s  based  on  the  local iza t ion  of  the  d i spute 
accord ing to  cer ta in  conf l ic t  ru les .  However ,  th i s  local iza t ion 
can  be  cons iderab ly harder  in  the  delocal ized  onl ine  wor ld .  In  
the  v i r tua l  wor ld  i t  can  be  ver y compl ica ted  and  unpredic tab le  to  
de termine ,  for  ins tance ,  the  defendant ’s  domici le  or  the  p lace  of  
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the  speci f ic  per formance or  the p lace  in  which  the  branch ,  
agenc y or  o ther  es tab l i shment  i s  s i tua ted .  Regard ing choice  of  
l aw,  again ,  i t  might  be  d i f f icu l t  to  determine ,  for  ins tance ,  the  
domici le  of  the  part i es ,  s ince  they can  access  the  In ternet  f rom 
anywhere  in  the  wor ld .  The determinat ion  the  jur i sdic t ion  and 
the  law appl icab le in  d i sputes ,  which  are  essent ia l  for  l egal  
cer ta in ty,  a re  ver y d i f f icu l t  in  on l ine  t ransact ions .  “Cyberspace  
t ransact ions  are  in  t ens ion  wi th  the  pr iva te  in ternat ional  l aw 
ru les ,  which  are  t e rr i to r ia l  and nat ional  in  na ture” .201 
The  rap id  growth  of  In ternet  t echnology poin ted  once  more  
to  a l te rnat ive  di spute  reso lut ion .  Very soon  i t  became c lear  tha t  
the  unique  nature  of  the  cyberspace  and  onl ine  d isputes  could 
not  be  reso lved  ef fec t ive ly b y the  t rad i t ional  cour t s .  In  the  case  
of  e-commerce  d i sputes ,  recourse  through t rad i t ional  jud ic ia l  
mechanisms  presents  severa l  d i f f icu l t i es  wi th  most  impor tan t  the 
de terminat ion  of  the  competent  ju r isd ic t ion  in  a  vi r tua l  wor ld 
wi thout  boundar ies ,  the  choice  of  the  appl icab le  l aw and  the  
enforcement  of  fore ign  judgments .  These  i s sues  crea te  
complex i t i es  tha t  at  the  very leas t  make recourse  a  very t ime 
consuming and  unaffordable  process .  Therefore ,  “as  economic 
s takeholders  search  for  l aw and  jus t ice  equi tab le  and  adapted  to  
the i r  ac t iv i t i es ,  they have  no  choice  but  to  tu rn  to  mechanisms 
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tha t  ut i l i ze and  chal lenge  the  f reedom to  cont rac t” .202 The  need 
for  speedy,  af fordable  and  re l iab le  jus t ice  brought  for th  once  
again  the  concept  of  Al ternat ive  Dispute  Resolut ion .  
But ,  even  t rad i t ional  ADR was  ev ident  no t  to  be  the  most  
appropr ia te  means .  The charac ter i s t i cs  of  the  In ternet  make 
t rad i t ional  a l t e rnat ive  d i spute  reso lut ion  unsat i s fac tory for  many 
cont rovers ies  tha t  ar i se  in  the  onl ine  wor ld .  The in ternet  inv i tes  
smal l  ent i t i es  and ind ividuals  tha t  do not  have  the  ab i l i t y to  
par t i c ipa te  in  t radi t ional  ADR procedures  especia l ly i f  one  
accounts  for  the  grea t  t ravel  expenses  tha t  accompany the  global  
na ture  and  the  low value  of  on l ine  d i sputes .  Fur thermore ,  
t rad i t ional  ADR was  bet ter  su i ted  for  reso lv ing d i sputes  be tween  
par t ies  wi th  pre-ex is t ing re la t ionships ,  whereas  the  in ternet  
cu l t iva tes  more s t ranger  to  s t ranger  re la t ionships .203 For  these 
k inds  of  d i sputes  l i t iga t ion  as  wel l  as  t rad i t ional  ADR s imply 
proves  inef f ic ien t ;  in  order  to  provide  ef fec t ive  reso lu t ion  the  
methods  for  the  reso lu t ion  of  d isputes  had  to  be  adapted  to  the  
e lec t ronic  envi ronment .  A new dispute  reso lu t ion  sys t em was  
needed  tha t  would  provide  ef fec t ive  so lu t ions  in  a  shor ter  t ime 
f rame,  wi th  the  poss ib i l i t y of  us ing exper t s  and  a l l  tha t  wi th  the 
cos t  be ing propor t ional ly appropr ia te  to  the  speci f ic  nature  of  
on l ine  di sputes .  
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Since  such d isputes  normal ly genera te  f rom onl ine  
ac t iv i t i es  in  the  Cyber-wor ld ,  i t  would be  reasonable  to  a ssume 
tha t  there  i s  where  they should  a l so  be reso lved .  ADR appeared  
to  be  a  par t i cu lar ly promis ing avenue when used  in  the  vi r tua l  
wor ld .  The proposed  so lu t ion  to  handle such  d i sputes  was  to  use ,  
ra ther  than  t rad i t ional  cour t  l i t iga t ion  or  t rad i t ional  ADR, onl ine 
d i spute  reso lut ion  (ODR) mechanisms .  The in ternet  was  a l read y 
used  by ADR prac t i t ioners ,  bu t  in  the  beginning onl y as  an  
informat ion  booth  or  c lear inghouse  of  in format ion  for  people  
who were  f i r s t  l earn ing about  ADR.204 However ,  “ f rom 1995 to  
1998,  in formal  onl ine  di spute reso lu t ion mechanisms were  
recognized  as  d i s t inc t  f rom ADR and s ince  1998 they became an  
indus t ry,  especia l l y in  the  Uni ted  S ta tes” .205 Exper imental  
p ro jec t s  such as  the  Vi r tua l  Magis t ra te  a t  the  Vi l lanova 
Univers i t y and  the  Onl ine  Ombuds  Off ice  a t  the  Univer s i t y of  
Massachuset t s  had s tar ted  by the  mid-n inet ies  and  by 2001,  
commercia l  s i t es  offer ing ODR serv ices ,  such  as  “SquareTrade” ,  
“Cyberse t t l e” ,  “Smar tSet t l e”  in  the  US and  ECODIR and  
“Média teur  du  Net”  in  Europe had  reached  the i r  peak .  Not  on l y 
tha t ,  but  ODR has  become a  pr ior i t y for  a l l  s takeholders  in  e-
commerce  f rom governments  to  businesses  and  consumer  groups ,  
as  they rea l ized  the  poten t ia l  for  an  ef fec t ive  way to  r eso lve 
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disputes .  For  ins tance ,  t rad i t ional  of f l ine  arb i t ra t ion  and  
media t ion  ins t i tut ions  have  been  focus ing on  the  poss ib i l i t i es  
ra i sed  by onl ine  technology.  Fur thermore ,  some s ta tu tory d i spute 
reso lu t ion  schemes  tha t  use  ODR have been  es tab l i shed  but  more  
impor tant ly,  recent  yea rs  have  a l so  seen  an  amount  of  pr iva te 
en t repreneur ia l  ac t iv i t y in  the  ODR f ie ld . 206 Resolv ing d i sputes  
over  the  In ternet  wi l l  p lay an  even  more  impor tan t  role  in  the  
fu ture  of  e lec t ronic  commerce . 207  
The  fo l lowing par t  o f  the  thes is  analyses  in  depth  ODR and 
a l l  i t s  sur rounding i ssues .  It  def ines  ODR,  the  technology used ,  
the  d i f feren t  forms  of  ODR and provides  a  comprehens ive  
journey of  ODR by examining rea l  wor ld  ODR in i t i a t ives ,  f rom 
the  f i r s t  that  appeared  to  ones  opera t ing success fu l ly un t i l  th i s  
day.  It  demons t ra tes  the  numerous  advantages  of  ODR and the  
few unwelcome drawbacks .  This  examinat ion  i l lus t ra tes  tha t  
ODR is  no t  only a  necess i t y d ic ta ted  by the  evolu t ion  in  the  way 
people  interac t  c rea ted  by the  innovat ions  of  the  digi ta l  era  bu t  
a l so  a  viab le  and preferab le  so lu t ion  for  reso lving d isputes  
on l ine .  
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C h a p t e r  1  
O D R  a n d  i t s  c h a r a c t e r i s t i c s  
 
This  chapter  is  an  in  depth  examinat ion  of  ODR.  I t  
examines  and  def ines  the  concept  of  ODR,  i l lus t ra tes  the  way 
ODR was  born ,  ident i f i es  the  cont r ibut ion  of  the  technology as  
the  “four th”  par ty and  analyzes  the  fundamenta l  ODR methods .  
 
 
Sect ion  1:  What  i s  Online  Dispute  Resolut ion? 
 
I t  i s  d i f f icu l t  to  a t t r ibu te  an  au tonomous  def in i t ion  to  ODR 
because  of  the  fas t  pace  of  development  in  the  f ie ld  of  
in format ion  technology and  because  of  the  pecul iar  ba lance  of  
the  synergy between  t rad i t ional  ADR and ICT.  The var ie ty of  
t e rms  used  to  describe  the  f ie ld  of  ODR might  sound confus ing 
even  to  the  most  fami l iar  wi th  the  f ie ld ;  some inc lude:  
“Technology media ted  d i spute  reso lut ion”  (TMDR),  “Elec t ronic-
ADR” (e-ADR),  “Onl ine  ADR” (o-ADR) and  “In ternet  Dispute  
Resolut ion”  ( IDR).  Rela ted  terms  are  "v i r tua l  ADR",  "c yber  
media t ion"  and  "c yber  arb i t ra t ion" .  ODR was  crea ted  f rom the 
  
152 
 
combinat ion  of  ADR and ICT,  as  a  method of  resolv ing d isputes  
tha t  were  ar i s ing onl ine ,  “and  for  which  t rad i t ional  means  of  
d i spute  reso lu t ion were  unavai lab le  or  inef f ic ien t” . 208 The 
pr imary methods  of  a l t e rnat ive  d i spute  resolu t ion were  
complemented wi th ICT and  ODR s tar ted  out  as  the  conduct ing 
of  ADR processes  on l ine .209 
ODR has  been  a  broad  term that  has  covered  many forms  
of  d i spute  reso lu t ion  incorpora t ing the  use  of  the  In ternet  and  
o ther  in format ion  technology as  par t  o f  the  d i spute  resolu t ion  
process .  Scholars  in i t i a l l y def ined  ODR exclus ively as  ADR 
complemented  wi th ICT tools ;  “however ,  par t  o f  the  doct r ine  
incorpora tes  a  broader  approach  inc luding onl ine  l i t iga t ion  and  
o ther  su i  gener i s  forms  of  d i spute  reso lu t ion  tha t  a re  ass i s ted  by 
ICT”. 210 The  le t t e r  def in i t ion  for  ODR incorpora tes  a l l  f l ex ible 
methods  used  to  reso lve  d i sputes  tha t  a re  conducted  main l y 
through the  use  of  ICT.211 In  th i s  contex t ,  the  te rm “onl ine  ADR” 
i s  used  to  refer  to  those  methods  involv ing pr imar i l y ADR 
methods  ass i s ted  largel y by ICT.  However ,  in  a  s t r i c ter  sense ,  
the  te rm “Online  Dispute  Resolu t ion”  (ODR) i s  used  
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in ternat ional ly to  descr ibe  d i f feren t  forms  of  on- l ine 
ex t ra judic ia l  di spute  reso lu t ion .  The main  d i f ference  between  
t rad i t ional  ADR and ODR is  tha t  ins tead  of  meet ing face  to  face ,  
the  par t i es  in terac t  on l ine .212 Onl ine  Dispute  Resolu t ion  i s  a  new 
and  evolved  form of  ADR adapted  to  the  speci f ic  condi t ions  of  
the  Cyber-wor ld ;  a  branch  of  d ispute reso lu t ion  which  d i f fers  
f rom other  non- judic ia l  ways ,  because  of  i t s  innovat ive  and  
advantageous  use  of  appl ica t ion  development  and  computer  
ne tworks  for  the  r eso lu t ion  of  d i sputes . 213 Therefore ,  in  this  
thes i s ,  ODR is  cons idered  as  d ispute  reso lu t ion  outs ide  the  
cour t s  car r ied  out  by us ing  ICT and ,  in  par t i cu lar ,  In ternet  
appl ica t ions .214 ADR aims  to  reso lve d i sputes  out  of  court  and 
ODR is  the  appl ica t ion  of  t echnology to  achieve  the  same goal . 215 
ODR methods  are  “ADR provided  onl ine ,  meaning tha t  
they are  a l te rnat ives  to  l i t iga t ion  and  to  s ta te  jus t ice ,  bu t  no t  a l l  
methods  are  on l ine ADR”. 216 Like  ODR,  ADR is  a  debatable 
concept .  In  England  and  Wales ,  ADR is  cons idered  a l l  methods 
for  reso lv ing d i sputes  o ther  than  l i t iga t ion .  By cont ras t ,  in  the  
Uni ted  S ta tes  ADR is  genera l l y r efer red  to  as  “non-adjudica t ive”  
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dispute reso lut ion ,  excluding arb i t ra t ion  and  o ther  adversar ia l  
p roceedings .  S imi lar ly to  ADR,  in  ODR there  i s  a  wide  range  o f  
ODR mechanisms ,  however ,  ODR methods  can  be  ca tegor ized  in  
the  same way as  ADR methods.217 Consequent ly,  a l though in  a  
broad  sense  of  the  te rm there  i s  a  numerous  se lec t ion  of  ODR 
mechanisms ,  amongs t  them negot ia t ion ,  media t ion and  
arb i t ra t ion  are  the  mos t  commonly prac t iced  as  wel l  as  the  bas i s  
for  mos t  p lat forms .218 In  th i s  thes i s ,  the  examinat ion  of  ODR wil l  
be  focused  on the  major  ADR methods  of  negot ia t ion ,  media t ion 
and  arb i t ra t ion,  in  the i r  v i r tua l  representa t ion.  These  t rad i t ional  
ADR methods  are  t ransp lan ted  in to the  onl ine envi ronment  and 
adapted  accord ingly.  This  v iew i s  adopted  as  more  accura te l y 
corresponding to  the  fu ture  of  ODR.  Af ter  a l l ,  i t  i s  cons idered  
preferab le  and  more  rea l i s t i c  to  examine  and  a t tempt  to  improve 
onl ine  ADR methods  tha t  wi l l  benef i t  f rom the  exper ience  of  the  
en t i re  ADR movement  than  t rying to  “come up”  wi th new ODR 
methods .   
However ,  a l though ODR is  based  on  ADR,  the  combinat ion  
of  ADR methods  with  technology i s  no t  a  mere  t ransp lant  bu t  a  
t ransformat ion  of  the  under lying ADR processes  making ODR 
unique  and  wi th  endless  possib i l i t i es .219 The  use  of  the  In te rnet  
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and the  ICT tools  in  d i spute  resolu t ion mani fes t l y in f luences  the 
t rad i t ional  ADR processes  (negot ia t ion ,  media t ion  and  
arb i t ra t ion)  and  changes  the  form of  communicat ion ,  crea t ing 
new poss ib i l i t i es  and  advantages ,  bu t  a l so  crea t ing new 
concerns ,  such  as  those  re la t ing to  the  secur i ty of  on l ine 
communicat ions  and  data . 220 The  fo l lowing chapters  of  th i s  part  
examine  in  depth  al l  the  new capabi l i t i es  of  ODR,  in  order  to  
t ake  advantage  of  them,  as  wel l  as  the  drawbacks  tha t  need  to  be  
avoided .   
ODR evolves  ex is t ing ADR methods  by the  use  of  ICT 
tools  “based  on  the  assumption  that  cer ta in  d i sputes  (and  
foremost  e-d i sputes)  can  a l so  be  reso lved  quick ly and  adequate ly 
v ia  the  In ternet” . 221 ADR methods  are  ass i s ted  by the  speed  and 
convenience  of  ICT and  the  internet ,  which  makes  them bet ter  
su i ted  to  the  needs of  cyberspace  and  especia l l y e-commerce .  
However ,  ODR is  su i tab le  to  reso lve  not  on ly d i sputes  tha t  a r i se 
on l ine  or  smal l  c la ims  ar i s ing f rom e-commerce  d i sputes  bu t  
ODR has  a l so  proven  success fu l  in  reso lv ing of f l ine  and large  
value  d i sputes  as  shown by the  example  of  “CyberSet t l e” .  
Technica l ly ODR can  be  used  to  resolve  any k ind  of  d isputes  
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regard less  of  the i r  o r igin  ( f rom the  of f l ine  or  the  vi r tua l  wor ld)  
and  the i r  na ture .   
However ,  there  are  t ypes  of  cases  tha t  a re  be t ter  su i ted  for  
reso lu t ion  through ODR.  There  are  speci f ic  examples  of  these  
bet ter  su i ted  cases ,  such  as  d isputes  or iginat ing in  Cyberspace  
where  the  use  of  ODR can  avoid complex  juri sd ict ional  
ques t ions ,  d i sputes  re la t ing to  domain  names ,222 o r  in te l lec tual  
p roper ty d i sputes ,  for  the  reso lut ion  of  which  the  use  of  
arb i t ra t ion i s  considered  h ighly su i tab le . 223 The  protec t ion  of  
in te l lec tual  p roper ty in  c yberspace  cannot  so le ly re l y on  c iv i l  o r  
c r iminal  sanct ions  but  ins tead i t  would  be  more  ef f ic ien t  for  
par t i es  to  choose  neut ra l s  who are  exper t s  and  know the  subjec t  
and  cus toms of  the mat ter  a t  hand  ra ther  than  expend resources  
teaching a  judge or  ju ry about  complex  technologica l  i s sues  and 
hoping they wi l l  grasp  the  is sues .224 Today,  ODR is  main ly used 
to  reso lve  employment  d i sputes ,  fami ly d i sputes  and  commercia l  
d i sputes ,  inc luding those  wi th  c ross -border  e lements .225 
However ,  genera l l y  ODR is  l ess  appropr ia te  for  f i e lds  “where  
legal  cons t ra in t s  are  h igher ,  such  as  fami ly law and  taxat ion  law,  
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because  s ta tes  are more  sensi t ive  to  in tervent ions  in  the i r  
sovere ignty in  these  f ie lds” . 226 Fur thermore ,  ODR methods are  
be t ter  su i ted  for  monetary d i sputes  such  as  cred i t  card  and  
insurance  c la ims  ra ther  than  d i sputes  tha t  re la te  to  recogni t ion 
of  r igh ts ,  because  of  the  nature  of  the  cyberspace  which  involves  
numerous  economic t ransact ions  and usual ly be tween  s t rangers  
wi th  no  pr ior  re la t ionship .  In  monetary d i sputes  ODR can  
provide  a  fas t  and  easy reso lu t ion  as  i s  ev ident  by the  success fu l  
opera t ion  of  severa l  p roviders  such  as  “c l ickNset t l e”  and  
“Cyberse t t l e” .  For  d i sputes  tha t  a re  pure ly economic  such  as  in  
insurance  c la ims ,  cons t ruct ion  defec t  d i sputes ,  and  e-commerce ,  
ODR can  help  the  bargain ing process  move swi ft l y and  quick ly,  
and  may even  prese rve  the  cont rac tual  re la t ionship .  Where ODR 
is  bes t  su i ted  to  reso lve  d i sputes  i s  in  e-commerce  where  the  use  
of  ICT tools  and  methods  can  be  u t i l ized  by bus inesses  and  
consumers  to  resolve  d i sputes  tha t  a r i se  ou t  of  economic 
t ransact ions .  E-commerce  t ransact ion  and  the  corresponding 
d i sputes  are  usual ly of  low value  and  ODR al lows  for  the i r  
reso lu t ion  but  a t  the  same t ime manages  to  keep  the  cos t s  
propor t ional ly low.  Fur thermore ,  in  these  cases  the  fac t  tha t  the  
d i spute  arose  over  the  in ternet  sugges t s  tha t  the  par t ies  are  
a l ready fami l iar  wi th  the  pecul iar i t i es  of  the  c yberspace  and  
have  a l l  the  neces sary too ls  to  reso lve  the  d i spute  over  the  
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in ternet .  ODR makes  i t  possib le  to  reso lve  lesser -value  and  
cross -border  d i sputes  which s imply could  not  be  reso lved 
o therwise ,  p rovid ing access  to  jus t ice  to  par t i es  that  would  not  
be  ab le  to  f ind  recourse  o therwise .  For  e-commerce  d i sputes ,  
ODR is  no t  jus t  an a l te rnat ive  but  of ten  the  only v iab le  way to  
reso lve  d i sputes .  E-commerce  d i sputes  ar i se  ou t  of  commercia l  
t ransact ion  tha t  occur  on l ine  and  inc lude  three  d i f feren t  
ca tegor ies  based  on  the  par t i es  tha t  t ake  par t  in  the  t ransact ion .  
The d i spute  may ar i se  f rom a  t ransact ion  between  two bus inesses  
(B2B) ,  o r  be tween  pr iva te  indiv iduals  i . e .  consumers  (C2C) ,  o r  
f ina l l y be tween  a  bus iness  and a  consumer  (B2C) . 227  
The  perspect ive  adopted  in  thi s  thesi s  regard ing the  nature  
of  speci f ic  d i sputes  wi l l  be  a  broad  one  so  tha t  the  observat ions  
and  conclus ions  reached  can  apply to  the  reso lu t ion  of  a l l  k inds  
of  d i sputes .  However ,  when i t  i s  deemed necessary the  thes i s  
makes  d i s t inc t ions  based  on  the  nature  of  the  d i spute  in  order  to  
address  speci f ic  i ssues  not  common to  a l l  d isputes .  Such  an  
example  are  B2C disputes  where  the  power  imbalance  between  
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the  par t i es  crea tes  the  need  for  protec t ion  of  the  consumer  who 
i s  the  weaker  par t y  and  where  ODR has  a  dual  ro le  of  reso lv ing 
d i sputes  and  increas ing consumer  t rus t ,  essent ia l  in  the  
development  of  susta inable  e-commerce .  
Final ly,  in  order  to  comple te  the  def in i t ion  of  ODR,  a 
more  acute  descr ip t ion  of  i t s  on l ine  nature  mus t  be  provided.228 
Today,  ODR is  no t  jus t  a  form on  a  webs i te  or  s imply the  use  of  
e-mai l .  ODR is  unders tood  as  the  use  of  sophis t ica ted  software  
capable  of  handl ing onl ine  adminis t ra t ive  processes  previous ly 
conducted  of f l ine ;  a  s ign i f ican t  par t  of  the  d ispute  process  must  
be  conducted  onl ine .  ODR serv ices  mus t  be  ab le  to  per form 
onl ine  the  major  par t  o f  the  d i spute  reso lu t ion  procedure ,  f rom 
the  in i t i a l  f i l ing of  the  d ispute ,  to  the appoin tment  of  the th i rd  
neut ra l  par ty,  the  presenta t ion and  evaluat ion of  ev idence ,  the 
conduct ing of  ora l  hear ings  when appl icab le ,  the  communicat ion 
between  the  par t i es ,  and  even  the  render ing of  b inding 
se t t l ements .  ODR is  a  d i s t inc t  way to  r eso lve  d i sputes  tha t  t akes  
p lace  mos t ly in  the  onl ine  envi ronment  wi th  the  ass is tance  of  
ICT,  bu t  a t  the  same t ime respects  due  process .   
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I t  would  be  d i f f icu l t  to  es tab l i sh  a  c lear  border l ine  
between  ADR and ODR.229 ADR processes  do  not  exclude  the  use 
of  In ternet  communicat ions  such  as  emai l s ;  in  the  same manner  
ODR processes  may be  complemented  by face  to  face  
meet ings . 230 However ,  i t  i s  commonly accepted  tha t  ODR 
includes  main ly those  methods  in  which  the  use  of  ICT has  a  
pr inc ipal  ro le  in  the  procedure .  A range of  communicat ion  
methods  can  be used ,  inc luding:  “Emai l   (a  v i r tua l l y 
ins tan taneous  t ransfer  of  main ly tex t  messages) ,  Ins tan t  
Messaging (a  var ian t  on  emai l  tha t  a l lows  synchronous  onl ine 
chat ) ,  Onl ine  Chat  (a  synchronous ,  t ex t -based  exchange of  
in format ion) ,  Threaded  Discuss ion  (a l so  known as  bu l le t in  
boards ,  an  asynchronous ,  t ex tual  exchange of  in format ion 
organized  into  speci f ic  topics ) ,   Video/Audio S treams 
(asynchronous  t ransfer  of  recorded  messages)  and  
Videoconferencing  (a  synchronous  t ransfer  of  v ideo 
informat ion)” . 231  
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Sect ion  2:  Technology as  a  fourth  party  and the  various  ICT 
tools  
 
In  ODR the  reso lut ion  of  the d i spute  is  per formed not  on ly 
by phys ica l  persons ,  bu t  a l so  “by computers  and  sof tware ,  which 
provide  an  independent  cont r ibut ion  to  the  management  of  the  
d i spute” .232  In  the  of f l ine  wor ld ,  d i spute  reso lu t ion  i s  face- to-
face;  a l l  communicat ion  happens  by voice ,  e i ther  in  the same 
room or  over  the te lephone and the fea tures  of  the p lace  of  
meet ing are  of  l esser  importance . 233 On the  cont rary,  in  the 
v i r tua l  world  the  too ls  used  to  communicate  substan t ia l l y shape  
the  way informat ion  i s  t ransmi t ted and  the  way messages  are  
unders tood  by the  par t i es .234 The  inf luence  of  t echnology can  be 
seen  by the  fac t  tha t  ICT ass i s tance  has  been  charac ter ized  as  
the  four th  par ty by the  academia ,  which  comes  to  be  added  to  the  
t rad i t ional  th ree  s ide  model ,  comprised  by the  two par t ies  who 
are  involved  in  a  d ispute ,  and  the  thi rd  neut ra l  par ty. 235  
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235
 WAHAB S. A. Mohamed, Globalization and ODR: Dynamics of change in e-commerce 
dispute settlement, International Journal of Law and Information Technology, vol. 12, 2004, p. 
123. 
  
162 
 
The four th  par ty pa r t i c ipa tes  in  the  reso lu t ion  procedure  in  
d i f feren t  ways ;  a t  t imes  i t  can  subs t i tute  the  th i rd  par ty,  o r  i t  i s  
f requent ly used  b y the  th i rd  par ty i n  order  to  fac i l i t ate  the  
communicat ion  between  the  d i sputan ts  and  the  reso lu t ion 
process  in  genera l . 236 Some of  the  forms  of  ass i s tance  tha t  the 
four th  par ty may p rovide  inc lude  s imple  tasks   l ike  organiz ing  
informat ion ,  shape  wr i t ing communicat ions  between  the  par t i es  
and  making them more  pol i t e  and  cons t ruct ive ,  sending 
au tomat ic  responses  to  keep  par t ies  in formed,  s topping bad  
language and  schedul ing meet ings .  Others  more complex  may 
inc lude  evaluat ing and  s tor ing informat ion ,  he lp ing the  par t i es  
to  pr ior i t i se ,  and  fos ter ing bra in-s torming. 237 For  ins tance ,  in  
on l ine arb i t ra t ion ,  the  four th  par ty can  p lay a  s ign i f ican t  ro le  to  
s t ruc ture  the  posi t ions  of  the  par t i es  and  a  s t ruc tured  
presenta t ion  of  i s sues  and  s ta tements  a l lows  the  arb i t rator  to  
de termine ,  a lmos t  immedia te ly,  the  ex ten t  of  the  d i sagreement  
be tween  the  par t i es .238 
The  ro le  of  the  for th  par ty i s  no t  a lways  l imi ted  to  a  mere  
ass i s tant ,  s ince  technology a l so  s t rongly inf luences  the  wa y 
communicat ions  take  p lace  and  even  fur ther  in  some forms  of  
ODR the  four th  par ty can  d i sp lace  the  th i rd  one  to  s ign i f ican t  
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ex tend.239 The  t ransfo rmat ive  power  of  the  four th  par ty can  a l so 
shape  the  under lying ADR process  and  crea te  new d ispute 
reso lu t ion  mechanisms ,  such  as  b l ind  bidding negot ia t ion ,  which 
has  no  equivalen t  in  the  of f l ine  wor ld. 240 The  four th  par ty adds 
value  and  can  a l ter  the  th i rd-par ty ro les  of  media tor  or  
arb i t ra tor ,  s ince  the  th i rd  par ty wi l l  gradual ly re l y more  and  
more  on  the  capabi l i t i es  provided  by ICT,  the  four th  par ty wi l l  
increas ingly become indispensable  in  di spute  resolu t ion  with  the 
exper ience  and  the rea l iza t ion  tha t  cer ta in  par t s  o f  how th i rd  
par t i es  handle  d i sputes  need  to  be  reevaluated  given  the  new 
tools  that  a l low to  change  how and  where  in terac t ions  wi th  
par t i es  might  t ake  place . 241 
S imi lar ly to  ADR, where  lawyers  in i t ia l l y ques t ioned  the 
need  for  a  th i rd  neut ra l  par ty to  ass i s t  the d i sputan ts  wi th  the  
reso lu t ion ;  today many ADR pract i t ioners  are  opposed  to  the  
involvement  of  the  four th  par ty.  Some d ispute  reso lu t ion 
profess ionals  have cr i t i c ized  the  concept  of  ODR and 
speci f ica l l y the  use  of  ICT tools  wi th  one  of  the i r  main  concerns  
be ing ODR’s  lack  of  face  to  face  in terac t ion  between  the  par t i es ,  
which  would  not  a l low the  development  of  ODR.242 However ,  the 
rea l i sa t ion  tha t  when deal ing wi th  onl ine  d isputes  tha t  usual ly 
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are  a l so  cross  border  and  low value  d i sputes ,  ODR may be  the  
only cos t -ef fec t ive  manner  of  reso lv ing them,  “has  convinced   
many  d i spute  reso lu t ion  prac t i t ioners  to  now recognize  the  
value  of  the  In terne t  and  use  i t  on  a  day- to-day bas i s ,  especia l l y 
to  provide ,  access ,  and  exchange of  in format ion”.243 
Fur thermore ,  the  argument  about  the  lack  of  face  to  face  contac t  
becomes  less  and  less  accura te ,  s ince  the  development  of  ICT 
especia l l y wi th  the  use  of  broadband connect ions  and  the  ab i l i t y 
to  per form v ideo-cal l s  f rom al l  new genera t ion  ce l lu lar  phones  
has  made i t  possib le  for  par t i es  to  present  al l  k inds  of  
in format ion ,  even  the i r  fee l ings  and  emot ions .244 The  e lec t ronic 
ins t ruments  fac i l i t ate  the  t ransmiss ion of  in format ion and  thus  
promote  the  communicat ion  between  the  two par t ies .  Rel iab i l i t y 
and  speed  add  to  the i r  va lue .245 The  use  of  modern  technologica l  
media  p lays  a  ro le  of  pr imary s ign i f icance  in  the  ODR process  
and  can  prove  ve ry benef ic ia l  to  the  par t i es  as  wel l  as  to  the  
ODR pract i t ioner .  In  accordance  wi th  the  princ iple  of  
cont rac tual  f reedom and  the  fundamenta l  p r inc ip le  of  par ty 
au tonomy,  the  par t i es  have  the  ab i l i t y and  the  f reedom to  decide  
which  e lec t ronic  media  wi l l  be  used  dur ing the  proceedings ,  o r  
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which  wi l l  be  excluded . 246 An ODR pla t form may employ var ious  
communicat ion  too ls ,  each  wi th  d i f feren t  s t rengths  and  
weaknesses ,  su i table  more  or  l ess  depending on  the  nature  of  
each  par t icu lar  d i spute  and  ODR method. 247 Some of  these  tools  
inc lude  the  e-mai l ,  chat  and  v ideoconference .   
One of  the  mos t  commonly used  ICT tools  in  ODR is  the 
use  of  e-mai l  for  communicat ion .248 I t  i s  an  e lec t ronic  mai l  
sys tem through which  par t ies  can  exchange a l l  k inds  of  data .  The 
only requi rement  i s  for  users  to  have  an  e lec t ronic  mai lbox  
which  i s  f ree  and  can  be  eas i l y acqui red  onl ine  in  a  mat ter  o f  
minutes .  Bes ides  the  c lass ica l  messages  v ia  e-mai l ,  par t i es  can  
exchange data  inc luding documents ,  images ,  audio  messages ,  
spread  sheets ,  p rograms and  even  voicemai l s  (voice  e-mai l )  
where  users  record  voice  messages  us ing a  microphone (s tandard  
i s sued  with  any personal  computer  and  mobi le  phone) .  
E lec t ronic  mai l  i s  one  of  the  mos t  popular  serv ices  of  the  
In ternet ,  the  mos t  common and  c lear ly eas ies t  form of  e lec t ronic  
communicat ion ;  i t  saves  money,  s ince  the  cos t  o f  sending 
messages  i s  p rac t ica l l y zero ,  and  the  in ternet  now with  one 
s imple  subscr ipt ion i s  un l imited .  Also  i t  saves  t ime s ince  i t  
p rovides  fas t  communicat ion ,  compared  to  t rad i t ional  l e t t e rs ,  
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because  messages  r each  mi l l ions  of  people  around the  wor ld  in  
seconds ,  i . e .  in  rea l  t ime v i r tua l ly zero .  E-mai l  i s  the  mos t  bas ic  
ICT tool ,  easy to  use ,  personal ized,  i t  has  a  fas t  download  
process  and  i t  does  not  requi re  bandwidth  s ince  most  messages  
are  t ex t  based .   
When in tegra ted  in  ODR serv ices  emai l  has  the  advantages  
of  be ing an  as ynchronous  communicat ion  which  everyone i s  
fami l iar  wi th ,  i t  i s  very f lex ible  for  every t ype  of  d i spute  and  
enables  the  exchange of  complex  wr i t t en  informat ion.  Whereas  
in  face- to- face  d i spute  reso lu t ion  processes ,  the  communicat ion  
i s  mos t ly in -person  or  over- the- te lephone synchronous  voice  
communicat ion ,  e -mai l  has  changed  the  di spute  resolu t ion 
process  regard ing the  par t i c ipant ’s  not ion  of  t ime by provid ing 
the  opt ion  of  asynchronous  communicat ion .249  
Synchronous  communicat ion  is  di rec t  communicat ion,  
when minimal  t ime i s  requi red  for  a  message  to  reach  the  o ther  
par ty and  for  the  la t t e r  to  rep ly.  Synchronous  communicat ion  in  
the  of f l ine  world  i s  face  to  face  communicat ion  or  
communicat ion  by te lephone and in  the  onl ine wor ld 
communicat ion  through audio  or  v ideoconference .  Asynchronous 
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communicat ion  i s  when the  par t i es  do  not  communicate a t  the 
same t ime,  one  par ty’s  message  does  not  reach  the  o ther  
immediate ly nor  does  the  la t t e r  rep l y.  Asynchronous 
communicat ion  i s  the  communicat ion  v ia  e-mai l  or  t ex t  
messages .  Asynchronous  communicat ion  provides  par t ies  wi th 
more  t ime and  space  to  read  a  message ,  to  unders tand  i t s  
meaning and  more  ca lmly cons ider  t he  re levant  i s sues  of  the  
d i spute .  Fur thermore ,  because  messages  are  saved ,  an  emai l  
account  a l so  serves  as  a  s torage  fac i l i t y.  However ,  i t  may s low 
down the  rhythm of  the  communicat ion  and  make i t  more  
d i f f icu l t  to  d iscover  the  root  of  the  problem.  Al though there  are  
benef i t s  o f  synchronous  as  wel l  as  asynchronous  communicat ion  
and  which  communicat ion  form should be  prefer red  depends  on 
the  nature  of  the  dispute  and  the  par t i es  involved ,  however,  bo th  
forms  of  communicat ion  can  be  combined;  an example of  a  
provider  suppor t ing both i s  the  Ita l i an  provider  “Riso lvionl ine” ,  
which  of fers  bo th e-mai l  and  chat .250 
Curren t ly,  e -mai l  i s  an  essent ia l  fac i l i t ator  which 
complements  ODR as  wel l  as  ADR for  provid ing informat ion ,  
schedul ing,  b r ief  contac t s ,  e tc .  It s  ma in  d i sadvantage  i s  tha t  e -
mai l s  in  mos t  cases  are  no t  encrypted ,  which  would a l low th i rd 
par t i es  to  read  them and  rec ip ien ts  to  forward  them to  o thers .  
These  i s sues  concern ing the  secur i t y and  pr ivacy of  the  
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communicat ion  can be  tack led  through the  use  of  encrypt ion  
technology  (cr yptography) . 251 Unfor tunate ly,  the  assessment  of  
such  complex  i ssues  requi res  speci f ic  t echnica l  knowledge and  
usual ly no t  eas i l y access ib le  to  the  average  user . 252 However ,  as  
seen  in  the  nex t  par t  o f  th i s  thes is ,  ODR providers  can  use  
appropr ia te  t echnologica l  too ls  and  ensure  the  secur i ty and  
conf ident ia l i t y of  the  communicat ion .   
Chat  and  Ins tan t  Messaging ( IM) are  ways  to  d i rec t l y  
contac t  a  number  of  people ,  who are  concent ra ted  in  a  par t i cu lar  
Web s i te  ca l led  “chat  room” by typ ing tex t  messages  to  each  
o ther  th rough a  software  appl ica t ion  in  rea l - t ime.  Chat  and  IM 
di f fer  f rom e-mai l  in  tha t  the  tex t  exchange i s  fas ter .  Al though 
Chat  and  Ins tan t  Messaging are  ver y s imilar  methods  their  main  
d i f ference  i s  tha t  chat  exchanges  are  more  synchronous  than  IM 
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 “The word cryptography is composite word. The first component is ‘crypto’ and the second 
component is ‘writing’. So then, cryptography means hide what I write. Cryptography is the 
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exchanges  because  they appear  in  a  s ingle  “window” cont rary to  
IM where  there  are  separa te  “windows” tha t  usual ly pop-out  
when the  message  is  f in i shed  and  sent  to  the  rec ip ien t .   
The  prev ious  ICT tools  are  based  on  wr i t t en  
communicat ions .  One the  one  hand ,  th i s  provides  par t i es  wi th 
the  ab i l i t y to  separa te  emot ions  f rom the  i s sues  in  d i sputes  and 
to  choose  words  more  carefu l ly when they appear  in  wr i t ing .  The 
main  d isadvantage  of  Chat  and  Ins tan t  Messaging i s  tha t  i t  i s  a  
very tex tual  method  to  resolve  di sputes  and  “ lacks  non-verbal  
communicat ion  such  as  postures ,  fac ia l  express ions ,  ges tures  and  
tone  of  vo ice” , 253 a  f ac t  which  makes  i t  more  d i f f icu l t  for  the 
ODR pract i t ioner  to  es tab l ish  t rus t  be tween  the  par t i es  and  
conf idence  in  the  process .  Fur thermore ,  some users  are  more 
ab le  to  express  ef f ic ien t ly by wr i t ing  and o thers  who type  s lower 
wi l l  qu ick ly get  f ru s t ra ted .254 Another  problem with  chat  and  IM 
i s  tha t  par t i es  t end  to  wr i te  fas t  and  shor t  messages ,  which  may 
encourage  escala t ions  of  insu l ts  and  misunders tandings ;  these 
miscommunicat ions  happen  more  of ten  because  of  the  l oss  of  
body language,  vo ice  inf lec t ion ,  fac ia l  express ions ,  e tc .  Most  
exchanges  are  main ly tex t  format ,  though popular  serv ices ,  such 
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as ,  “MSN Messenger” ,  “Yahoo!” ,  “Skype”  and  “Apple 's  iChat” ,  
now a l low voice  messaging,  f i l e  shar ing and  even  v ideo  based  
communicat ions .255 
Today the  advancements  of  t echnology as  wel l  as  the  h igh  
in ternet  speed  reached  a l low for  much more  complex  
communicat ion  tools  such  as  audio  and  v ideoconference ,  which  
are  t echnologica l  b reakthroughs  in  ODR.  Audio  conference  i s  a  
comple te ly synchronous  means  of  communicat ion  that  a l lows  a  
vo ice  based  d ia logue between  mul t iple  par t i es .  Videoconference  
i s  a  l ive  connect ion between  people  usual ly involv ing audio ,  t ex t  
and  v ideo  communicat ions .  In  i t s  s imples t  form the  
communicat ion  can be  the  exchange of  t ex t  o r  images  between  
two par t ies ,  whereas  more  sophis t ica ted  forms  inc lude  the  
t ransmiss ion of  high-qual i t y audio  and  v ideo .  Today most  
sof tware  p la t forms a l low for  both  audio  and  v ideo conference  as  
wel l  as  document -presenta t ion  and  appl ica t ion-shar ing fea ture ;  
tha t  i s  the  immedia te  presenta t ion  and  exchange of  e lec t ronic 
documents .  However ,  the  most  impor tan t  and  revolu t ionar y 
aspect  i s  the  v ideo-communicat ion  f rom a  d i s tance ,  which  can  be  
used  to  rep lace  the  t rad i t ional  face  to  face  meet ings  and  hear ings  
of  wi tnesses .256 The  main  advantage  i s  tha t  the  par t i es ,  the  ODR 
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pract i t ioners  or  the wi tnesses  do  not  have  to  t ravel ,  thus  sav ing 
t ime and money. 257 The  only necessar y requi rements  to  per form a 
v ideoconference  inc lude  the  acquis i t ion  of  the  appropr ia te  
sof tware  which  can eas i l y be  downloaded  even  for  f ree  by man y 
providers  such  as  Skype.com 258 and  the use  of  a  webcam, which 
nowadays  i s  p rovided  a lmos t  as  a  s tandard  accessory wi th  any 
personal  computer .  Videoconference  a l lows  for  face  to  face  
(F2F)  communicat ion  which  consequent ly adds  to  the  ODR 
procedure  the  formal ly miss ing non-verbal  cues .  Even  though 
there  are  some concerns  about  the  qual i t y of  the  v ideo  l ink  and 
the  t r ibunals  ab i l i t y to  evaluate  t es t imonies  th rough such  a  
means ; 259 these  i s sues  become less  and  le ss  concern ing each  day 
due  to  the  fas t  pace  of  t echnologica l  development .  
Videoconference  provides  severa l  advantages  such  as  the  ab i l i t y 
to  record  the proceedings  which  helps  to  memoria l ize  the  poin ts  
of  agreement ,  p revents  f raud  and a l lows  par t ies  to  go  back  and 
rev iew par t s  of  i t .  Fur thermore ,  the  v i r tua l  na ture  of  
v ideoconference  c rea tes  a  safe  d i s tance  between  par t ies  
prevent ing one  of  them to  dominate the  o ther . 260 Conduct ing 
v ideoconference  ca l l s  can  be  necessary for  h igh  value  d i sputes  
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or  more  complex  ones  such  as  those re la ted  to  fami ly law,  ra ther  
than  low value consumer  or  f inancia l  di sputes ,  where  less  
complex  too ls  such  as  the  emai l  may be  enough. 261 However,  
p resent ly i t  seems tha t  ODR development  t ends  to  incorpora te  
audio  and  videoconferencing wi th  tex tual  communicat ions .  
Minor  concerns  have  been  expressed  about  whether  v i r tua l  
face- to- face  i s  ac tual ly f ace- to- face  communicat ion .  The fac t  
tha t  the  par t i es  are  no t  rea l l y in  the  same room may resu l t  in  
l ack  of  wel l -organized  coopera t ion and  ma y d i s rupt  the  
cons t ruct ive  re la t ionship  between  them.  For  example ,  dur ing a  
long te leconference  problems  may ar i se  such  as  the  d i f f icu l ty to  
assemble  and the par t i es  may f ind  i t  exhaus t ive  to  s tare  a t  a  
screen  cons tan t ly for  a  l a rge  amount  of  t ime.  However ,  the  main  
concern  l i es  around the  fac t  tha t  the  use  of  such  a  too l  would  be 
inappropr ia te  and  even  unfa i r  to  par t i es  who lack  the  necessary 
exper ience  in  thi s  type  of  t echnology.  A sa t i s fac tory answer  to  
th i s  concern  would be  the  propos i t ion of  a  t r i a l  run  before  the  
ac tual  p roceedings  to  fami l iar ise  the  par t i es  wi th  the  procedure .   
P resent ly,  the  ex tens ive  use  of  broadband and  the  
exponent ia l  advance  of  ICT,  which  i s  apparent  f rom the  advance  
of  computers  and In ternet  connect ions  in  the  las t  decade ,  a re  
crea t ing oppor tuni t i es  for  new mul t imedia  and  h igher  
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t echnology. 262 New ICT tools  may be  avai lab le  for  ODR in  the 
for thcoming fu ture ,  “such  as  v i r tua l  meet ing rooms,  ho lographic  
images  and  AI and  ICT wi l l  become smar ter ,  smal ler ,  safer ,  
fas ter ,  a lways  connected  and  eas ier  to  use ,  wi th  conten t  moving 
to  th ree  d imens ional  mul t imedia  formats” .263 Al ready,  what  was 
seen  as  sc ience  f ic t ion  before  ten  years  seams today an  everyda y 
rea l i t y,  as  users  can  make v ideo-cal l s  and  a lmos t  everyth ing,  
which  could  former ly be  done only wi th  the  use  of  personal  
computers ,  f rom thei r  handheld  devices  and  the  new genera t ion  
mobi le  phones .264 
Al though the  use  of  e lec t ronic  media  i s  rea l l y a  novel ty,  
the i r  appl ica t ion  in  prac t ice  may crea t e  some d i f f icu l t i es .265 The 
technologica l  developments  in  e lec t ronic  communicat ion  are  
accompanied  by r i sks  such  as  the  chal lenging of  e lec t ronic 
documents  and  the co l lec t ion  of  personal  da ta  in  an  unlawful  
manner ,  ac t ions  that  could  jeopard ize  the  ODR process  and  make  
i t  dependant  on the qual i t y of  the  sof tware . 266  This  impl ies  that  
us ing the  advantages  of  e lec t ronic  commerce  and  e lec t ronic  
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communicat ion  to  the  max imum ex ten t  can  be  chal lenging.267 
This  i s  why i t  has  been  argued  tha t  the  v i r tua l  rooms,  
v ideoconference ,  e -mai l s  and  many o ther  e lec t ronic  media  can  
cont r ibu te to  the  evolu t ion  of  ADR, but  provided  tha t  the  main 
ro le  i s  to  fac i l i t a te . 268 But ,  i t  seems more  logica l  to  argue  that  
the  use  of  e lec t ronic  means  in  the  process  of  ODR can  prove  
very benef ic ia l  and  even  rep lace  the  t rad i t ional  means  of  d ispute  
reso lu t ion  as  long as  they sa t i s fy a l l  the  necessary safe t y 
requi rements ,  uphold  the  integr i t y of  communicat ions ,  respect  
the  pr inc iples  of  good fa i th  and the  consumer  pro tec t ion 
provis ions 269 and  def ine  the  exact  way the  e lec t ronic 
communicat ion  of  re levant  par t i es ,  wi l l  be  held ;  in  shor t ,  ICT 
tools  are  va luable  when used  in  the  r igh t  wa y and  in  appropr ia te  
cases , 270 s ince  the i r  e f f ic iency depends  on  the  appropr iate  
combinat ion  of  ICT tools  and  t rad i t ional  methods  for  the  
speci f ics  of  the  d i spute .271 Therefore ,  ODR providers  and  th i rd 
par ty neut ra l s  mus t  be  aware  of  the  var ious  ICT tools ,  the  
advantages  and  d i sadvantages  tha t  the  use  of  each  of  them 
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enta i l s ,  in  order  to  apply the  too ls  mos t  appropr ia te  for  each  
d i spute .   
 
 
Sect ion  3:  ODR forms  
 
As  s ta ted ,  ODR in a  broad  sense  may inc lude  numerous 
mechanisms ,  bas ical l y an y method tha t  reso lves  di sputes  th rough 
the  use  of  ICT tools  and  par t icular ly the  in ternet .  In  th i s  sense  
ODR can  be  cons idered  as  no t  a  prede termined  concept  bu t  as  a  
cont inual ly evolv ing concept  tha t  inc ludes  any d i spute  reso lu t ion 
process  tha t  uses  ICT and  tha t  may be  born  out  of  publ ic  of  
pr iva te  ini t i a t ives .272 Therefore ,  ODR can  be  d iv ided  to  sui  
gener i s  ODR (ODR in  the  broad  sense) ,  which  inc ludes  a l l  
methods  of  di spute  reso lu t ion  tha t  a re based  on  the  innovat ive 
technologies  such as  the  in ternet  and ODR in  a  s t r i c t  sense ,  
which  inc ludes  main ly onl ine  ADR.  This  thesi s  adopts  the  la t t e r  
o f  the  two d i s t inct ions .  As  in  t rad i t ional  ADR,  ODR serv ices  
provide  a  gamut  of  ADR poss ibi l i t i es ,  f rom di rec t  negot ia t ion  to  
b inding arb i t ra t ion .273 However ,  the  s tandard  t ypology of  ODR 
sys tems  main ly inc ludes  au tomated negot ia t ion ,  computer  
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ass i s ted  negot ia t ion,  on l ine  mediat ion and  onl ine  arb i t ra t ion.274 
This  i s  because  these  methods  are  the  mos t  commonly used  and  
prefer red  by ODR providers .  But ,  a lso  because  an  ODR sys tem 
based  on  t rad i t ional  ADR techniques  takes  advantage  of  the  
invaluable  exper ience  of  the  ADR movement .275 Another  
d i s t inc t ion  tha t  wi l l  p lay an  impor tan t  ro le  in  t i s  thesi s ,  i s  
be tween  consensual  and  b inding forms of  ODR.  This  d i s t inc t ion 
i s  based  on  whether  or  no t  the  resu l t  o f  the  d i spute  reso lu t ion 
process  i s  b inding for  the  par t i es  and  enforceable  or  i t  requi res  
the  voluntary adopt ion  of  the  se t t lement  by both  par t ies .  
Accord ing to  th i s  d i s t inc t ion ,  non-binding ODR forms  inc lude  
onl ine  negot ia t ion ,  on l ine  mediat ion  and  non-b inding arb i t ra t ion 
whereas  the  only b inding form i s  b inding onl ine  arb i t ra t ion .  
Depending on  the  nature  of  the  d i spute one  or  the  o ther  method 
may be  more  or  l ess  su i table  for  i t s  reso lu t ion ;  for  example  for  
pure ly monetary d i sputes  negot ia t ion  can  be  adequate ,  bu t  the 
same cannot  be  sa id for  more  complex  d i sputes ,  such  as  d isputes  
re la t ing to  par t i a l  o r  to ta l  l i ab i l i t y,  o r  when the  d i sputed  fac t  i s  
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the  payment  of  goods  or  serv ices .276 This  sec t ion  examines  the 
bas ic  charac ter i s t i cs  of  each  of  these  methods .   
 
 
A.  Onl ine  Negot iat ion 
 
In  the  age  of  the  internet  and  e-commerce ,  negot ia t ion  has  
evolved  and  the  use  of  new communicat ion  too ls  and sof tware  
fac i l i t a te  the  goal  of  reaching an  agreement .  Negot ia t ion  has  
moved off  the  cour t  corr idors  and  law f i rms  on  to  the Web,  
which  resu l ted  in  the  advancement  of  the  idea  of  e lec t ronica l l y 
based  negot ia t ions . 277 Ins tead  of  be ing conf ined  to  a  few 
meet ings ,  the  onl ine  envi ronment  ass i s t s  the  communicat ion 
between  par t ies  making negot ia t ions  eas ier .  For  ins tance ,  i t  i s  
more  poss ible  for  the  par t i es  to  come to  an  agreement ,  i f  there  i s  
the  ab i l i t y to  reso lve  i s sues  and  deta i l s  about  the  agreement  
wi thout  having to  t ravel  each  t ime for  the  meet ing.  Man y 
in tegra ted  ODR programs 278 now add  a  negot ia t ion  s tage  before 
the  media t ion  or  arb i t ra t ion  process  begins . 279 
                                                          
276
 CORTES Pablo, op. cit., pp. 163, 164 
277
 BETANCOURT C. Julia and ZLATANSKA Elina, op. cit., p. 259. 
278
 For instance Online Resolution offers blind bidding as a standard feature in its ‘Resolution 
Room’ process”. See www.onlineResolution.com  
279
 BENYEKHLEF Karim and GELINAS Fabien, op. cit., pp. 44, 45. 
  
178 
 
In  ODR,  negot ia t ion  can  be  a  t rad i t ional  process  tha t  uses  
t echnology as  the  communicat ion  medium,  but  a l so  the use  of  
t echnology can  have  a  t ransformat ive  ef fec t  on  the  process  and 
negot ia t ion  can  become an  au tomated  procedure ,  which  uses  
a lgor i thms  to  drive  the  negot ia t ion  process . 280 Therefore ,  
negot ia t ion  in  i t s  on l ine  mani fes ta t ion  comes  in  two d if feren t  
forms;  tha t  o f  au tomated  negot ia t ion  (a l so  ca l led  b l ind-b idding 
or  S ingle  Var iab le Bl ind-Bidding Process 281)  and  that  o f  ass i s ted 
negot ia t ion  (a l so  ca l led  fac i l i t a ted  negot ia t ion) .  The common 
poin t  in  both  forms of  negot ia t ion  i s  tha t  no  phys ica l  th i rd-par ty  
person  normal ly in tervenes  in  the  process .  Other  than  tha t  there  
are  s ign i f ican t  d i f ferences .  
Automated  negot ia t ion  does  not  highly resemble  i t s  ADR 
equivalen t .  The  negot ia t ion  process  involves  the  submiss ion  of  
of fers  (b idding)  by both  par t ies  for  the  poten t ia l  set t l ement  of  
the  d i spute .  These  of fers  are  no t  d i sc losed  to  the  o ther  par ty;  
hence  ‘b l ind’  bidding. 282 The  se t t l ement  proposal s  are  in  the 
form of  monetary f igures  and  the  par t ies  can  usual ly submi t  up 
to  th ree  of fers .  A computer  compares  the  se t t l ement  of fers ,  and  
ca lcu la tes  the  spread  between  them,  e i ther  in  the  form of  a  
percentage  or  of  an  amount  of  money.  If  the  of fers  are  wi th in 
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cer ta in  l imit s  (usual ly f rom 30  to  5  per  cen t ) ,  the  sof tware  se t s  
the  se t t l ement  a t  mean  value;  i f  they are  no t  the  par t i es  are  
asked  to  en ter  a  new se t t l ement  proposal  un t i l  the  number  of  
rounds  or  the  t ime- l imit  has  expi red .  The s impl ic i t y of  the 
process  can  be  i l lus t ra ted  wi th a  s imple  hypothet ica l .  For  
ins tance ,  i f  the  se t t l ement  range  i s  20% and one  par ty of fers  
e igh ty and  the  o ther  a  hundred ,  the  di spute  wi l l  be  automat ica l l y 
se t t l ed  for  n inety. 283 The  fac t  tha t  the  process  i s  d r iven  by 
sof tware  and  no  human th i rd  par ty i s  d i rec t l y involved ,  makes 
the  process  par t i cu lar ly cos t -ef fec t ive  and  removes  
cons idera t ions  of  bias .   
I t  i s  a  par t i cu lar ly success fu l  p rocess  des igned  to  
de termine  the  economic  se t t l ement  for  c la ims  in  which  the  fac t s  
are  no t  chal lenged ,  such  as  wi th insurance  compensat ions  and  
commercia l  ac t ivi t ies ,  s ince  i t  sp l i t s  the  d i f ference  when the 
amounts  are  c lose .  I t  can  a l so  ef fec t ive ly be  used  in  those  cases  
“where  in i t i a l l y a  number  of  i s sues  are  a t  s tage ,  bu t  a f ter  t he  use  
of  media t ion  for  example ,  the  only remain ing i ssue  in  d ispute  i s  
the  agreement  re la t ing to  an  amount  of  money”. 284 There  are 
minor  concerns  about  the  advantages  tha t  repeat  users ,  
fami l iar ized  wi th  the  process  may have  compared  to  one-  t ime 
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users  and  about  the fa i lure  to  provide t rade-offs 285 which  of ten 
may resu l t  to  subopt imal  se t t l ements .286   
However ,  curren t ly au tomated  negot ia t ion  is  qu i te  
success fu l  and  i s  o f fered  by severa l  p roviders  such  as  
“CyberSet t l e” . 287 “CyberSet t l e”  has  been one  the  f i r s t  p roviders  
us ing au tomated  negot ia t ion  for  the reso lu t ion  of  f inancia l  
d i sputes ,  wi th  mos t  common amongs t  them insurance  d i sputes .  
The c la imant  accesses  the  provider  and  in i t i a tes  the  d i spute 
reso lu t ion  process  from a  pr iva te  and  secure  account  by en ter ing  
three  d i f feren t  amounts  (b ids )  as  proposal s  for  the  resolut ion  of  
the  d ispute .  The ODR provider  then contac t s  the  other  par ty who  
i s  asked  to  a lso  to  en ter  th ree  b ids .  The sof tware  compares  the  
proposed  amounts  and  ca lcu la tes  the  d i s tance  between  them.  If  
the  d i f ference  between  any of  the  amounts  proposed  by the  
d i sputants  does  not  exceed  a  percentage  of  30% or  the  amount  of  
5 ,000$,  the  c la im i s  se t t l ed  for  the  mean amount ,  and  the 
provider  not i f i es  the  par t i es .  However ,  i f  the  d i f ference  i s  
grea ter  and  there  i s  no  se t t l ement ,  each  par t y’s  b ids  remain  
conf ident ia l .  “ If  a  case  fa i l s  to  se t t l e ,  there  i s  no  fee  charged  to  
e i ther  par ty.  I f  a  case  se t t l es  for  $5 ,  000  or  l ess ,  the fee  i s  $100 
for  each  par ty.  I f  a  case  se t t l es  for  be tween  $5 ,  000 and  $10,  
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000,  the  fee  i s  $150 for  each  par ty.  I f  a  case  se t t l es  for  more  
than  $10 ,  000 ,  the  fee  i s  $200 for  each  par t y” . 288 Another  
example  is  ECODIR’s  negot ia t ion  software  of fer ing a  dynamic  
tab le  of  “bids  and  counterb ids  des igned to  l ead  to  agreements  as  
qu ick ly as  poss ib le” . 289 Fur thermore ,  o ther  ODR providers  wi th 
s imilar  serv ices  are  the  “Media t ion Room” and  “Smar tSet t l e  
One”. 290 The  main  advantage  of  au tomated  negot ia t ion  i s  tha t  i t  
has  the  poten t ia l  o f  sav ing money and  years  of  l i t iga t ion  to  bo th  
par t i es .  The  main  di sadvantage  i s  tha t  i t  i s  t echnica l ly res t r ic ted 
to  pure ly monetary d i sputes  excluding non-monetary i s sues .  
“The fees  for  au tomated  negot ia t ion  are  usual ly de termined  on 
the  bas i s  of  the  se t t l ement  amount  and  sp l i t  be tween  the  two  
par t ies ;  for  a  se t t l ement  amount  below 20 .000  USD,  the  fee  i s  
t yp ica l l y around 100  to  200  USD”.291  
Blind  b idding negot ia t ion  besides  reso lv ing pure ly 
monetary i s sues ,  might  a l so  be  used  before  beginning a  l ength ier  
process  as  wel l  as  a  va luable  too l  tha t  can  be  added  a t  an y phase  
of  a  d i spute  reso lut ion  process .  However ,  mos t  of  a l l  i t  ra i ses  
the  ques t ion  of  what  e l se  a  ne twork-connected  computer  can  do  
to  fac i l i t a te  the  reso lu t ion  of  a  d i spute ,  s ince  computers ,  “are  
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much more  than  ca lcu la tors ,  and  sys tems  can  be  bui l t  to  process  
and  evaluate  qual i t at ive  informat ion” . 292 
Ass i s ted negot ia t ion  i s  the  form one might  f ind more  
fami l iar  s ince  bas ica l l y i t  i s  the corresponding ADR method 
ass i s ted by onl ine  fac i l i t i es .  The  par t ies  negot ia te  to  reso lve 
the i r  d i spute  and  in  the  process  they use  one  or  more  of  ODR’s  
ICT tools ,  such  as  the  in ternet  in  genera l  and  more  speci f ica l l y 
e-mai l ,  chat  o r  audio  and  v ideoconference .  The procedure  i s  
des igned  to  improve par t ies ’  communicat ions  through the  
ass i s tance  of  sof tware  enhancing the  advantages  of  the  process  
such  as  in formal i ty,  s impl ic i ty and  user  f r i endl iness .293  The 
provider  ass is t ing the  par t i es  may provide  some addi t ional  
serv ices  such  as  ident i fying  and  assess ing s tandard  so lu t ions ,  
wr i t ing agreements  or  s tor ing informat ion .  Ass is ted  negot ia t ion  
i s  a  h ighly success fu l  ODR method wi th  h ighly used  providers  
such  as  “Square  Trade”  and  “Smar tSet t l e” . 294 “The fee  range  is  
normal ly be tween  50  and  300  USD per  par ty and  per  hour” . 295 
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B.  Onl ine  Mediat ion 
 
Onl ine  media t ion is  the  onl ine  equivalen t  of  t rad i t ional  
media t ion  wi th  the  only d i f ference  in  the  fac t  tha t  the  par t i es  
communicate  on l ine ,  o f ten  over  sophis t ica ted  communicat ion  
p la t forms .  Onl ine  media t ion  i s  a  non-b inding ex t ra judic ial  
d i spute  reso lu t ion  method in  which  the  par t i es  agree  to  use  the  
oppor tuni t i es  provided  by the  In ternet  and  conduct  the  procedure  
onl ine  by rep lac ing the  phys ica l  mee t ings  of  the  par t i es  wi th 
communicat ion  based  on  e lec t ronic  t ransmiss ions .296 Us ing the i r  
personal  computers ,  par t i es  can  communicate  wi th  each  o ther  
f rom the  far  corners  of  the  ear th .  Technology p lays  an  impor tant  
ro le  because  communicat ion i s  cen t ra l  to  media t ion  in  order  to  
reduce  tens ions  and reach  a  vo luntary se t t l ement  agreement .  
Because  media t ion  i s  l ess  formal ,  i t  i s  h ighly su i tab le  to  
the  onl ine  envi ronment  and  the  internet  o f fers  par t i c ipants  an 
enhanced  ro le  in  reso lv ing d i sputes .  The onl ine  media t ion 
process  i s  usual ly i n i t i a ted by one  of  the  par t i es ,  who v is i t s  the 
webs i te  of  the  onl ine  media tor  or  media t ion  organiza t ion  and  
f i l es  a  di spute .  The provider  then contac t s  the  o ther  par ty to  f ind 
out  whether  they are  wi l l ing to  par t i c ipa te  in  an onl ine  
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media t ion  procedure .  If  so ,  a  media tor  i s  chosen  or  ass igned  and  
the  process  begins .  For  ins tance ,  “Onl ine  Resolu t ion .com” i s  an 
American  company tha t  was  formed by the  combinat ion  of  the  
“Media t ion  Informat ion  and  Resource  Center”  and 
“Media te .com” and  uses  on l ine  mediat ion  and  arb i t ra t ion  for  the  
reso lu t ion  of  “business - to-bus iness”  (B2B)  and  “bus iness - to-
consumer”  (B2C)  commercia l  di sputes .  In  order  to  in i t i ate ,  for  
ins tance ,  the  mediat ion  procedure  one  of  the  par t i es  mus t  contac t  
the  ODR provider  and  regis ter  the  d i spute .  The ODR provider  
then  contac t s  the  o ther  par ty,  the  agreement  of  who in i t i a tes  the  
media t ion  procedure .  The media tors  reso lv ing the  d i spute  are  
exper ienced  prac t i t ioners  wi th onl ine  t ra in ing and  they ass i s t  the 
par t i es  to  communicate  more  ef fec t ive ly and  come to  an  
agreement .  “The fees  range  f rom $50 per  hour  per  par ty for  
d i sputes  under  $10 ,  000  to  $100 per  hour  per  par ty for  d i sputes  
over  $50 ,  000”.297  
Al though the  form of  communicat ion i s  adapted  to  each  
ind ividual  case and  s i tuat ion;  mos t  commonly,  the  
communicat ion  takes  p lace  v ia  e-mai l ,  ins tan t  messaging,  o r  
audio  and  v ideo  conferencing managed  through in termediar ies ,  
forming a  p lace  of  d igi ta l  communicat ion ,298 a  v i r tua l  room in 
the  cyber  wor ld .  Only the  par t i c ipants  in  the  media t ion  process  
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may be  present  in  such  a  v i r tua l  room,  and  the i r  exclus ive access  
can  be  ensured  by the  use  of  specia l  codes  or  passwords .299 The 
media tor  can  in terac t  exclusively wi th  one  of  the  par t i es ,  
wi thout  d i s rupt ing the  course  of  the  media t ion  process ,  in  a  
separa te  v i r tua l  conference  room,  whose  access  i s  p ro tec ted  by 
password ,  whi le  the  o ther  par t i es  are  wai t ing in  another  v i r tua l  
room.  This  way i t  i s  even  poss ib le  for  the  media tor  to  be  in  
d i f feren t  “ rooms” s imul taneously,  someth ing which  would  be 
imposs ib le  in  rea l -wor ld ,  o f f l ine  media t ion .300 
There  are  concerns  tha t  media t ion  as  a  vo luntary and  
informal  process  presents  grea ter  r i sks  of  abuse  on  the  in ternet  
because  the  par t i es  are  no t  in  phys ica l  p rox imi ty.  Cer ta in ly the  
impersonal  process  and  the  lack  of  phys ica l  p resence  of  the  
par t i es  to  the  di spute  and  the  media tor  can  work  agains t  the 
development  of  t rus t  in  onl ine  communicat ion  because  of  
poss ible  gaps  in  communicat ion  and increased  uncer ta in ty, 301 
“giv ing the  impress ion  tha t  the  onl ine  envi ronment  does  not  
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seem conducive  to  success fu l  media t ion” .302 Also  there are 
concerns  about  the  appropr ia teness  of  onl ine  mediat ion in  
reso lv ing cer ta in  kinds  of  d i sputes .  Legal ly,  media t ion  can  be  
used  to  resolve  any d i spute  tha t  fal l s  under  the  contrac tual  
f reedom of  the  par t i es .  However ,  “as  e lec t ronic  communicat ion  
br ings  a long depersonal iza t ion,  i t  p resents  a  par t i cu lar  chal lenge  
to  emot ional ly charged  d i sputes ,  such  as  fami ly law i ssues  or  
when phys ica l  harm has  occurred” . 303 This  i s  no t  the  case  for  
commercia l  d i sputes ,  the  reso lu t ion of  which  has  spurred  
numerous  onl ine  media t ion in i t i a t ives  in to  ex is tence .   
Onl ine  media t ion  has  numerous advantages  wi th  foremost  
the  ab i l i t y to  subs t i tu te  phys ica l  meet ings  wi th  v i r tua l  meet ings  
which  obvia tes  the  need  to  t ravel  and  the  ab i l i t y to  conduct  the 
media t ion  procedure  asynchronous ly which  ads  to  convenience  
and  increases  the  chances  of  success . 304 Another  main  advantage 
of  on l ine  mediat ion i s  the  use  of  f l ex ible  procedures  which  a l low 
for  a  grea ter  cont ro l  o f  the  outcome and  encourage  pa r t ic ipa t ion.  
I t  a ims  not  on ly to  reso lve  the  d i spute ,  bu t  the  dynamic  process  
crea tes  new values  and  perspect ives  serv ing as  a  forum of  ideas  
by enhancing the  informat ion  exchange and  the  coopera t ion 
between  the  par t i es . 305 Onl ine  media t ion  can  achieve  what  
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l i t iga t ion  or  for  that  mat ter  t rad i t ional  ADR cannot  guarantee  to  
the  same ex tend; 306 the  voluntary charac ter  and  the  info rmal  
na ture  of  the  process  provide  grea t  f l ex ib i l i t y,  fas ter  deci s ions ,  
s impl ic i ty,  user - f r i endl iness  and  consequent ly the  med ia tor ’s  
ab i l i ty to  adapt  par t s  o f  the  process  and address  specia l  needs.307 
Par t i c ipants  in  e-media t ion  need  not  respond immedia te ly as  in  
face- to- face  conversa t ions ,  so  they can  look  more  c lose ly a t  the 
proposal s  and  the data ,  developing opt ions ,  saving t ime and 
reducing opera t ing  cos t s .  The  cost  o f  an  onl ine  media t ion 
process  may depend on  the  provider ,  the  na ture  of  the di spute ,  
the  complex i ty of  t he  mat ter  in  hand  and  the  t ime requi red  for  
the  reso lu t ion .  However ,  in  genera l  the  cos t  o f  an  onl ine 
media t ion  wi l l  cer ta in ly be  less  than  tha t  o f  a  t rad i t ional  
media t ion .  The subs t i tu t ion  of  the  phys ica l  meet ings  by v i r tua l  
meet ings  spares  the  par t i es  of  cos t s  re la t ing to  t ravel  expenses  
and  secur ing venues  to  ho ld  these  meet ings . 308 “Fees  for  on l ine 
media t ion  are  usual ly computed  on  an  hour ly bas i s ,  and range  
f rom 50  to  250  USD per  par ty and  per  hour” . 309 
However ,  in  t e rms  of  acceptance  b y c i t izens  and  the  legal  
community there  i s  s t i l l  re luc tance  and  poten t ia l l y a  long wa y 
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ahead .  The number  of  ODR providers  of fer ing onl ine  media t ion 
dur ing the  pas t  yea rs  i s  re lat ive ly h igh  inc luding providers  such  
as  “BBBOnl ine” ,  the  “Camera  Arbi t ra le  d i  Mi lano”,  
“Smar tSet t l e” ,  “SquareTrade” ,  “Web Trader” ,  “WebAssured” ,  
“WebMedia te”  and  “ In ternet  Neut ra l” . 310 
 
 
C .  Onl ine  Arbi t ra t ion 
 
Onl ine  arb i t ra t ion  i s  the  onl ine  equivalen t  to  t rad i t ional  
a rb i t ra t ion ,  where  a  th i rd  neut ra l  par ty chosen  by the  par t i es  to  a  
d i spute ,  o r  nominated  by the  ODR provider  chosen  by the  
par t i es ,  reso lves  the  d i spute  by i s su ing a  deci s ion ,  a f ter  t ak ing  
in to  account  the  par t i es ’  a rguments  and  the  re levant  ev idence .  
Again ,  the  main  d if ference  la ys  on  the  way of  communicat ion .  
ODR in t roduces  the  technology,  which  t ransforms  the 
communicat ion  between  the  par t i es  in f luencing the  en t i re  
process  of  arb i t ra t ion .  For  the i r  communicat ion  the  par t i es  use  
var ious  ICT tools ,  such  as  e-mai l s ,  audio  and  videoconferences .  
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ODR combines  the ef fec t iveness  of  t rad i t ional  a rb i t ra t ion  wi th 
the  innovat ive  power  of  the  In ternet ;  “known terms  inc lude  
cyber-arb i t ra t ion ,  cybi t ra t ion ,  cyberspace  arb i t ra t ion ,  v i r tua l  
a rb i t ra t ion ,  e lec t ronic  arb i t ra t ion ,  a rb i t ra t ion  us ing onl ine 
techniques” .311 
Onl ine  arb i t ra t ion i s  usual ly been  d i s t inguished to  
arb i t ra t ion  for  the  reso lu t ion  of  d i sputes  tha t  a r i se  on  the web,  
and  arb i t ra t ion  to  reso lve  of f l ine  d i sputes .  This  di s t inc t ion tends  
to  l imi t  the  scope of  on l ine  arb i t ra t ion  to  d i sputes  ar i s ing on  the  
in ternet .  But  onl ine arb i t ra t ion  does  not  depend on  the  origin  of  
the  d i spute ;  o f f l ine  d i sputes  ar i s ing f rom rea l  wor ld  t ransact ions  
may wel l  be  subjec ted  to  on l ine  arbi t ra t ion and  reso lved  in  
accordance  wi th  the  f ree  wi l l  o f  the  part i es  using the  d iverse  and  
innovat ive  technologies  tha t  the  in ternet  has  to  of fer .312 Thus,  
on l ine  arb i t rat ion  i s  perce ived  in  the  broader  sense ,  a s  any 
arb i t ra t ion  proceedings  “conducted par t l y or  whol ly b y 
e lec t ronic  means  associa ted  wi th  the  development  of  in ternet”.313 
I t  i s  mos t  su i table  for  d i sputes  ar i s ing out  of  e lec t ronic  
t ransact ions ,  because  the  par t i es  who use  the  in ternet  a re  
fami l iar  wi th  i t  and  i t s  implementa t ion  wil l  have fewer  
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disadvantages  and  more  advantages . 314 For  ins tance ,  i t  can  be 
used  to  resolve  d isputes  concern ing the  exchange of  mater ia l  
goods  and  to  reso lve  d i sputes  ar i s ing f rom onl ine  t ransact ions  
for  in tangib le  e lec t ronic  goods .315  
Onl ine  arb i t ra t ion  i s  an  au tonomous  ex t ra judic ial  d i spute 
reso lu t ion  mechanism,  which  has  as  i t s  essen t ia l  fea ture  the  
pursu i t  o f  a  pr iva te so lut ion by a  th i rd  par ty,  has  i t s  foundat ion 
on  the  au tonomous wi l l  o f  the  par t i es ,  i s  governed  by a-na t ional  
ru les  and  s tandard  in ternat ional  t rade  prac t ices ,  uses  innovat ive  
e lec t ronic  media  and  has  i t s  own area  t ransnat ional  and  vi r tua l .  
What  one  rea l izes  eas i l y in  an  onl ine  arb i t ra t ion  procedure  i s  the  
absence  of  a  mater ia l  venue for  the proceedings .  Tradi t ional  
face- to- face  hear ings  are  rep laced  by means  of  v i sual  di s tance  
communicat ion ,  such  as  Web communicat ion  and v ideo 
conferencing,  and  wi tnesses ,  par t i es  and  arb i t ra tors  do  not  need  
to  t ravel ,  thus  reducing t ime was ted  and  cos t . 316 In  on l ine 
arb i t ra t ion ,  a l l  the key phases ,  l ike  the  arb i t ra t ion agreement ,  
the  appointment  of  arb i t ra tors ,  the  arb i t ra l  p roceedings  and  the  
award ,  make use  of  the  in ternet .  The  t rad i t ional  documents  and  
the  ev idence  in  genera l  can  eas i l y be  r ep laced  by e lec t ronic  f i l es  
t ransfer red  onl ine ,  and  the  d i s tance  tha t  usual ly separa t es  the  
par t i es  poss ib ly located  a t  bo th  ends of  the  p lanet ,  d i sappears  
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ins tan taneous ly in  cyberspace;  the  phys ica l  separa t ion  becomes  
ins igni f ican t  in  onl ine  arb i t ra t ion.   
Arbi t ra t ion i s  mos t  su i tab le  for  the  onl ine  envi ronment .317  
Arb i t ra t ion is  more  su i table  to  be performed onl ine than  
media t ion  “because  th i rd  neut ra l  par t ies  do  not  have  to  engage  
wi th  the  par t i es  in  such  an  in tense  manner  and  communicat ion 
processes  are  l ess  complex  than  in  onl ine  media t ion” .318 Onl ine 
arb i t ra t ion i s  much s impler  and  documents  on ly arb i t ra t ion  can 
take  p lace  wi thout  the  benef i t  of  a  s ingle  face- to- face  
conversa t ion  between  the  neut ra l  and  the  par t i es . 319 Based  on  the 
outcome of  the  process ,  on l ine  arb i t ra t ion  is  d i s t inguished  to  
b inding and  non-b inding onl ine  arb i t ra t ion .  As far  as  the  la t t e r  
goes ,  the  are  no  addi t ional  i s sues  s ince  any non-b inding ODR 
procedure  i s  sanct ioned  by the  pr inc ip le  of  par ty au tonomy.  On  
the  o ther  hand ,  in  the  case  of  b inding onl ine  arbi t ra t ion  there  are  
some i ssues  regard ing the  val id i ty of  on l ine  arb i t ra t ion 
agreements  and  onl ine  arb i t ra l  awards ,  especia l l y,  wi th in  the  
meaning of  the  “New York  Convent ion”  (NYC). 320  
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Although curren t ly t rea ted  with  some caut ion ,  i t  shows 
s ign i f ican t  growth  poten t ial  and  compara t ive  advantages  versus  
convent ional  a rb i t ra t ion .  Today onl ine  arb i t ra t ion  i s  becoming 
more  popular ,  ful ly pr iva te ,  can  be  b inding or  non-binding,  
c rea tes  a  c l imate  of  coopera t ion ,  conf ident ia l i t y and 
communicat ion  between  the  par t i es  and  i s  an  ideal  mechanism 
for  reso lv ing d i sputes .  Onl ine  arb i t ra t ion  i s  becoming more  
des i rab le  because  i t  represents  some addi t ional  benef i t s  for  the  
par t i es  to  the  dispute ,  such  as  speed ,  access ib i l i t y,  cos t  
e f fec t iveness ,  f l ex ib i l i t y and  re locat ion . 321 However ,  desp i te  the 
obvious  advantages  of  on l ine  arb i t ra t ion  and  the  ex is tence  of  
severa l  on l ine  providers ,  a rb i t ra t ion  is  no t  ye t  a  ve ry popular  
ODR method,  especia l l y a t  an  in ternat ional  l evel .  Success fu l  
ODR in i t i a t ives  are  rare  and  the  number  of  arb i t ra t ion cases  
on l ine  is  qu i te  smal l ,  except  in  some Asian  count r ies  such  as  
J apan  and  more  recent ly in  Nor th  America .  In  B2C disputes ,  
consumer  groups  have  t rad i t ional ly d i s favoured  the  use  of  
arb i t ra t ion  for  fear  tha t  a rb i t ra t ion  would  impede consumers  
f rom enforc ing the i r  fu l l  p rocedura l  and  substan t ive  r igh ts .  
P resent ly consumer  groups  are  t ak ing a  more  suppor t ive  
approach  given  the  ex is t ing d i f f icu l t ies  in  applying domes t ic  
l aws  to  cross -border  d i sputes ,  and  the  increase  of  consumer 
arb i t ra t ion  serv ices  managed  by publ ic  au thor i t i es .   
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Onl ine  arb i t ra t ion i s  expanding dai ly,  par t i cu lar ly in  
consumer  d isputes  re la ted  to  cross  border  t rade  and  thi s  i s  no t  
jus t  ev idence  of  i t s  success  and  r i s ing popular i t y,  bu t  a l so 
ind ica tes  the  change in  a t t i tudes  towards  the  ex is t ing legal  
rea l i t y. 322 Onl ine  arbi t ra t ion  has  been  l is ted  as  a  l egal  concept  
and  procedure  in  Ar t ic le  17  of  “Di rec t ive  2000/31/EC”,  
accord ing to  which  “Member  S ta tes  shal l  ensure  tha t  in  cases  of  
d i sagreement  be tween  a  provider  and a  rec ip ien t  of  the  serv ice  
informat ion  socie ty,  the i r  l egi s la t ion  does  not  hamper  the  use  of  
means  ex is t ing under  na t ional  l aw,  for  the  ex t ra- jud ic ia l  d i spute 
se t t l ement ,  inc luding appropr ia te  e lec t ronic  means” .323  
Curren t ly,  severa l  t rad i t ional  of f l ine  ins t i tu t ions ,  such  as  
the  “Char tered  Ins t i tu te  of  Arbi t ra t ion”  and  the  “In ternat ional  
Cour t  o f  Arbi t ra t ion”  in  the  EU,  the  “American  Arbi t ra t ion  
Associa t ion”  and  the  “Bet ter  Bus iness  Bureau”  in  the  US,  have  
in t roduced  ODR technology. 324 Onl ine  arb i t ra t ion a t t rac t s  the 
a t ten t ion  of  the  legal  community more  and  more  especia l l y the  
las t  two decades .325 The  f i r s t  exper ience  of  a  formal  d i spute 
reso lu t ion  onl ine  was  on  8  May 1996 when a  compos i t ion of  the  
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“Vir tua l  Magis t ra te” 326 i s sued a  deci s ion in  a  d i spute ,  a f ter  the 
communicat ion  was  done exclus ively by e lec t ronic  means.327 
Curren t ly there  are  severa l  ODR providers  which  of fer  on l ine 
arb i t ra t ion;  examples  inc lude  “Web-dispute”328 and  “e-  
Resolut ion” .329 “Fees  for  on l ine  arb i t ra t ion  are  usual ly the  same 
as  for  media t ion :  they are  in  mos t  cases  charged  on  an  hour ly 
bas i s ,  and  range f rom 50  to  250  USD per  par ty and  per  hour” .330 
The  t ime requi red  for  conduct ing the  onl ine  arb i t ra t ion 
procedure  may var y depending on  the  case ,  bu t  usual ly i t  t akes  
be tween  4  hours  and  60  days .  
Any problems  re la ted  to  the  way onl ine  arbi t ra t ion  
opera tes ,  such  as  conf ident ia l i t y,  t ransparency and  ef f ic iency are  
fo l lowed by technologica l  development  and  enhanced  data  
secur i t y;  th i s  thesi s  a rgues  tha t  the  cont inuous  and rap id 
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development  of  t echnology331 wi l l  no t  on ly cover  an y defec ts  
ar i s ing in  on l ine  arb i t ra t ion  proceedings ,  bu t  wi l l  more  than  tha t  
equip  i t  wi th  endless  poss ibi l i t i es  of  means  and  very soon  turn  
onl ine  arb i t ra t ion  to  the  pr imary and  dominant  form of  d i spute 
reso lu t ion ;  a  t ruly  a l t e rnat ive  arb i t ra t ion  compared  to  
t rad i t ional  a rb i t ra t ion . 332 Arb i t ra t ion  has  un ique  advantages  that  
make i t  invaluable and  necessary for  any ODR s ys tem.  Onl ine 
arb i t ra t ion ,  the  key s tages  of  the  onl ine  arb i t ra t ion  procedure  
and  the  corresponding i ssues  as  wel l  as  the  outcome of  the  
procedure  are  examined  in  the  second par t  o f  the  thes i s  where  
onl ine  arb i t ra t ion  i s  p resented  as  an  invaluable  par t  o f  an y 
ef fec t ive  and  fa i r  ODR sys tem. 333 
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C h a p t e r  2  
O D R  i n  a c t i o n ;  E x a m p l e s  o f  O D R  p r o v i d e r s  
 
The  prev ious  chapter  examined  d ispute  reso lu t ion  and  i ts  
evolu t ion  in to  ODR as  wel l  as  ODR as  a  concept  in  genera l .  This  
sec t ion  suppor ts  the  theory behind  ODR wi th rea l  wor ld 
examples ,  f rom the f i r s t  to  curren t  ini t i a t ives ,  o f fer ing a  br ief  
account  of  the  a l so br ief  ODR his tory.  This  way i t  p rovides  a  
be t ter  unders tanding of  ODR and how i t  opera tes  as  wel l  as  
a l lows  ident i fying the  success fu l  in i t ia t ives  and  the  e lements  
tha t  l ed  to  the i r  success .  
From 1995 to  1998,  there  was  an  unprecedented  growth  of  
in formal  on l ine  d i spute  reso lu t ion  mechanisms  which  provided  
the  necessary recogni t ion  to  rea l ize  tha t  ODR was  not  on ly a  
su i tab le  means  to  reso lve  d i sputes ,  but  a l so  a  whole  new sector  
of  indus t ry.  The record  breaking increase  of  di sputes  ar i s ing out  
of  on l ine  ac t iv i t i es  po in ted  the  spot l igh t  to  the  new poss ibi l i t i es  
tha t  ODR mechanisms  could  provide .  The “Nat ional  Center  for  
Automated  Informat ion  Research”  334 (NCAIR)  sponsored  a 
conference  on  onl ine  d i spute  reso lu t ion  in  1996,  which  in  tu rn 
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l ed  to  the  funding of  th ree  exper imenta l  ODR projec t s .  The 
“Vir tua l  Magis t ra te  pro jec t” ,  the  Univers i t y of  Massachuset t s  
“Onl ine  Ombuds  Off ice”  and  the  projec t  o f  the  Univers i t y of  
Maryland  were  the  precursors  of  ODR.335  Regard less  of  their  
success  those  pro jec t s  i l lus t ra ted  tha t  reso lv ing d i sputes  over  the  
in ternet  was  no  longer  sc ience  f ic t ion  but  a  rea l i s t i c  and  v iab le 
poss ibi l i t y.  Fur thermore ,  the  viab i l i t y of  ODR is  ev ident  by the  
in teres t  shown in  th i s  phenomenon by organiza t ions  such  as  the 
“Hague  Conference  on  Pr ivate  In terna t ional  Law”,  the  “World 
In te l lec tual  P roper ty Organiza t ion” ,  and  the  “European  Union”.  
Accord ing to  Pablo Cor tes  the  evolut ion  of  ODR can  be  d iv ided 
in to  four  separa te  phases .  The f i r s t  one  i s  descr ibed as  the 
hobbyis t  phase  pr ior  to  1995,  when onl ine  d i sputes  were  only 
l imi ted  and ODR mechanisms not  rea l l y ex is t ing.  The second 
phase  was  the  exper imenta l  phase  f rom 1995 to  1998 tha t  gave  
b i r th  to  the  precursors  in  ODR.  The th i rd  phase  was  the  
en t repreneur ia l  phase  f rom 1998 to  2002,  when pr iva te  
s takeholders  saw ODR’s  grea t  po ten t ial  in  d ispute  reso lu t ion  and  
crea ted  many success fu l  p r iva te  ini t i a t ives  such  as  EBa y’s  
SquareTrade  and  CyberSet l l e .  Final ly,  the  las t  phase  tha t  i s  
ongoing unt i l  today i s  the  ins t i tut ional  phase ,  which  descr ibes  an  
era  when ODR is  seen  as  a  v iab le  and  success fu l  solu t ion  for  
d i spute  resolu t ion  not  on ly by pr iva te  en t i t i es  bu t  a lso  by publ ic  
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bodies  and thi s  rea l iza t ion leads  to  new ini t i at ives  and  the 
widespread  adopt ion  of  ODR programs.336 
 
 
Sect ion  1:  The Virtual  Magis trate  Project  (VMP)  
 
The  “Vir tua l  Magis t ra te”  was  one  of  the  f i r s t  ODR pro jec t s  
l aunched  in  March  1996 and  sponsored  by academics  
specia l iz ing in  cyber  l aw under  the  auspices  of  the  “Nat ional  
Center  for  Automated  Informat ion  Research”  (NCAIR) ,  the  
“Cyberspace  Law Ins t i tu te”  (CLI) ,  the  “American  Arbi t ra t ion 
Associa t ion”  (AAA),  and  the  “Vi l lanova Center  for  Informat ion 
Law and  Pol icy”  located  in  Vi l lanova Univers i t y (Phi ladelphia ,  
USA).The VMP was a  p i lo t  p rojec t  and  i t s  p r incipal  goal  was  to  
demons t ra te  tha t  on l ine  technology could  be  used  to  reso lve 
onl ine  di sputes  th rough onl ine  arb i t ra t ion  in  a  qu ick  and cos t -
ef fec t ive  wa y.  The VMP used  as  i t s  method  of  resolu t ion  
voluntary,  cont rac tual  on l ine  arb i t rat ion  to  reso lve  main ly 
d i sputes  be tween  In ternet  Serv ice  Providers  ( ISPs)  and  users .337 
The  VMP heard  cases  ar i s ing so lely f rom In ternet - re la ted 
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act iv i t y involv ing users  of  on l ine  sys tems  and  sys tem opera tors ,  
“such  as  compla int s  about  wrongfu l  e lec t ronic  messages  and  
pos t ings ,  copyr ight  and  t rademark  inf r ingement ,  
misappropria t ion  of  t rade  secre t s ,  defamat ion ,  f raud ,  decept ive 
t rade  prac t ices ,  inappropr ia te  mater ia l s ,  and  invas ion  of  
pr ivacy” . 338 The  d i sputes  involved  sys tem opera tors  ("sysops")  
where  one  par ty pos t s  a  message  or  f i l e  on  the  sysop 's  sys tem 
that  another  par ty f inds  of fens ive  defamatory,  l ibe lous ,  an 
inf r ingement  of  the compla in ing par ty ' s  t rademark  or  copyr ight ,  
f raudulen t ,  obscene,  e tc .  and  demand tha t  the  sysop  remove the  
of fending message . 339 
Complainants  could  v i s i t  the  web and  f i l e  a  formal  
compla int  wi th  which  they submi t ted  the i r  d i spute  to  the  Vi r tua l  
Magis t ra te  and  provided  the  necessary informat ion  about  the 
date  of  the  d i spute,  the  par t i es  concerned  and  the  ca tegory o f  
d i spute .  There  was  a  smal l  fee  of  $10  per  f i l ing in  order  to  
d i scourage  f r ivo lous  ac t ion .  The arb i t ra t ion  process  was  
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 “In particular the Virtual Magistrate’s agenda aimed to establish the feasibility of using online 
dispute resolution for disputes that originate online; provide system operators with informed and 
neutral judgments on appropriate responses to complaints about allegedly wrongful postings; 
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confronted with a complaint; explore the possibility of using the Virtual Magistrate Project to 
resolve other disputes related to computer networks; develop a formal governing structure for an 
ongoing Virtual Magistrate operation”. See PONTE M. Lucille, The Michigan Cyber Court: A 
Bold Experiment in the Development of the First Public Virtual Courthouse, North Carolina 
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conducted  us ing emai l .  Af ter  rece iv ing compla in t s ,  the Vi r tua l  
Magis t ra te  would randomly se lec t  an  impar t ia l  a rb i t ra tor  f rom a  
pool  of  arb i t ra tors  fami l iar  wi th  cyber  l aw,  qual i f i ed  by CLI and  
the  AAA and t ra ined  by the  AAA .  The arb i t ra tors  would  
genera l l y decide ,  “whether  the  ac t iv i t y compla ined  of  was 
reasonable  in  l igh t  of  avai lab le  in format ion ,  ne twork  et iquet te ,  
appl icab le  cont rac ts ,  and  appropr ia te  subs tan t ive  laws”; 340 the 
“Vi l lanova Center  for  In format ion  Law and  Pol icy”  received  the  
compla int  and  the  AAA reviewed i t  before  formal ly accept ing i t  
fo r  reso lu t ion .  Af ter  the  s tar t  o f  the  procedure ,  the  di spute 
would  be  resolved  wi th in three  days .  
Unfor tunate ly the  Vi r tua l  Magis t rate  was  not  proven  
success fu l  mainly because  of  the  l imi ted  scope of  d i sputes  tha t  i t  
could  handle  (social  re la t ions  ar i s ing out  of  use  of  the  In t ernet ,  
and  d id  not  inc lude  economic  re la t ionships  crea ted  through 
e lec t ronic  t ransact ions)  and  because  the  pro jec t  was  not  widely 
adver t i sed ,  thereby crea t ing less  awareness  of  thi s  serv ice .  
Fur thermore ,  s ince the  ODR method used  was  voluntar y 
arb i t ra t ion there  was  a  considerab le  di f f icu l ty convincing par t ies  
to  t ake  par t  in  the procedure .  Not  only AOL which  had  agreed  to  
refer  d i sputes  to  the  VMP decided  not  to  r i sk  i t s  power  and  
independence  by outsourc ing these deci s ions ,  bu t  al so  the VMP 
did  not  manage to  persuade  o ther  ISPs  to  par t i cipa te  in  the 
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scheme. 341 F inal ly,  the  use  of  cont rac tual  a rb i t ra t ion  which  could 
not  render  b inding awards  and  the  use  of  ou tdated  sof tware  were  
addi t ional  reasons  for  the  fa i lure  of  th i s  ini t i a t ive .  The Vi r tua l  
Magis t ra te  pro jec t  handled  only one  case  and  rendered  only a  
s ingle  deci s ion,  the  s ign i f icance  of  which  was  adul tera ted  by the  
fac t  tha t  the  one  of  the  par t i es ,  the  a l leged  wrongdoer ,  d id  not  
even  par t ic ipa te .  The VMP's  case  involved  James  Tierney,  an  
“America  Onl ine”  (AOL) user ,  who complained ,  main ly because  
i t  p romoted  spamming,  about  an  adver t isement  posted  by “EMai l  
America”  on  AOL's  web s i t e  tha t  o f fered  for  sa le  mass  e-mai l  
addresses .  The par t ies  involved  in  the  reso lu t ion  of  the case  
were  Tierne y and  AOL whi le  “EMai l  America”  d id  not  
par t i c ipa te .  AOL responded  to  the  compla in t  by removing the  ad 
f rom i t s  sys tem.  Al though the  d i spute  was  reso lved ,  the  pro jec t  
d id  not  manage to  a t ta in  cred ib i l i t y and  convince  users  to  u t i l i ze 
i t  mainly because  of  two reasons .  Fi rs t ,  because  one  of  the  
par t i es  in  the  d i spute ,  the  compla inant  J ames  Tierney,  had  a l so  a  
ro le  as  an  advisor  in  the  VMP,  and  second,  because  another  par t y 
in  the  d i spute ,  “EMai l  America”  d id  not  t ake  par t  in  the  
procedure ,  c la iming tha t  i t  was  not  contac ted  by the  VMP.  
Ins tead ,  the  d i spute was  reso lved  by AOL alone ,  by removing the  
adver t i sement  based  on  the  fac t  that  “EMai l  America”  had  
v io la ted  the  pol icy regard ing spamming.  Because  of  the 
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aforement ioned  reasons ,  the  VMP did not  manage to  t ake  of f ,  
s ince  “ i t  was  easy to  d iscount  the  case  as  a  publ ic i ty s tun t  and 
a t t rac t ing more  cases  was  a  problem for  VMP”.342 Even  though 
the  pro jec t  was  cons idered  unsuccess fu l ,  i t  managed  to  
ef fec t ive ly pave  the  road  for  fu ture  ODR providers .   
 
 
Sect ion  2:  The Online  Ombuds  Off ice  
 
Another  one  of  the ear ly ODR in i t i a t ives  was  the  “Onl ine  
Ombuds  Off ice”  (OOO) pro jec t  which  was  launched  in  1996 as  a  
be ta  vers ion  of  the  “Vir tua l  Magis t ra te” .  The Hewlet t  
Foundat ion  provided  an  award  to  e s tab l ish  the  “Center  for  
Informat ion  Technology and  Dispute  Resolut ion”  a t  the  
Univers i t y of  Massachuset t s  wi th  the  aim of  developing a  r i cher  
se t  o f  on l ine  di spute  reso lu t ion  too ls .343 The  “Onl ine  Ombudsman 
Off ice”  was  sponsored  by the  “Center  for  Informat ion 
Technology and  Dispute  Resolut ion”  of  the  Univers i t y of  
Massachuset t s  and a l so  funded  by “Nat ional  Center  for  
Automated  Informat ion  Research”  (NCAIR) .  The Onl ine  Ombuds 
Off ice  was  a  med ia t ion  serv ice  a iming to  reso lve  d i sputes  
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ar i s ing out  of  on l ine  ac t iv i t i es .  Since  1996,  the  Onl ine  Ombuds 
Off ice  has  been  us ing media t ion  for  the  reso lu t ion  of  d isputes  
ar i s ing on  the  In te rnet ,  “such  as  d isputes  be tween  members  of  
d i scussion  groups ,  d i sputes  concern ing domain  names ,  di sputes  
be tween  compet i tors ,  be tween  In ternet  access  providers  and  the i r  
subscr ibers  and d isputes  concern ing in te l lec tual  p roper ty”. 344 
The  OOO  reso lved d i sputes  th rough an  ombudsperson ,  whose  
funct ion  was  prac t ica l l y tha t  o f  a  media tor .  It  was  an  a t tempt  to  
t ransp lan t  the  ombudsman model  of  d i spute  reso lu t ion  in to 
cyberspace  by provid ing informat ion ,  consul tat ion and  resolu t ion  
by exper ienced  ombudspersons  f rom anywhere  in  the  wor ld.  
The procedure  was  s imilar  to  tha t  o f  the  Vi r tua l  Magis t ra te  
s ince  each  par t y provided  the  OOO informat ion  about  the  di spute 
and  i f  bo th  par t i es  agreed  to  reso lve  the i r  d i spute ,  the 
ombudsperson  s tar ted  the  media t ion.  The in i t i a t ing of  the  
process  took p lace  when a  user  provided  the OOO wi th 
informat ion  on  the d i spute .  An ombudsperson  was  ass igned  to  
the  case  and  contacted  the  user  ini t i a t ing the  procedure ,  as  wel l  
as  the  o ther  par ty to  ask  ques t ions  about  the  d i spute .  The OOO 
also  had  an  Onl ine  Ombuds  Conference  Room where ,  us ing 
“ In ternet  Rela y Chat” ,  the  ombudsperson  could  have  l ive  
d i scussions  wi th  the  par t i es  e i ther  in  one  chat  room wi th  both 
par t i es  or  could put  each  par ty in  a  d i f feren t  chat  room and  
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shut t l e  back  and  for th .345 Even  though there  i s  no t  much 
informat ion  about  the  d i sputes  reso lved ,  the  OOO's  web s i t e  
demons t ra tes  i t s  opera t ion  by refer r ing  to  the  reso lu t ion  of  one  
d i spute .  
 The case  involved  two par t ies  Rober t  Gray,  who provided  
a  news  and  informat ion  service  through h i s  web s i t e  and  the 
newspaper  Hampshi re  County News,  which  was  accus ing the  
former  of  post ing mater ia l  acqui red f rom the paper  as  his  own,  
thereby inf r inging the  paper’s  copyr ights .  Gray contac ted  the 
OOO to  in i t i a te  the reso lu t ion  of  the  d i spute .  The OOO ass igned  
Ethan  Katch  as  the  ombudsperson ,  who communicated  v ia  e-mai l  
wi th  both  par t i es .  The  ombudsperson fac i l i t a ted  the  ef fec t ive  
communicat ion  between  the  par t i es .  The  newspaper  expressed  i t s  
concern  re la t ing to  the  sources  of  the  mater ia l  pos ted  by Gray,  
who in  tu rn  explained  tha t  the  mater ia l  was  gathered  us ing 
var ious  sources .  The newspaper  was  convinced  and  the  d i spute 
was  reso lved .  “The process  took  less  than  one  month  and  a t  
v i r tua l ly no  cos t  to  e i ther  of  the  par t i es” . 346 Among the  in i t i ators  
of  the  OOO were  Professors  Ethan  Katsh  and  Janet  Ri fk in,  who 
are  a l so  main  consul tants  for  another  ODR provider ,  the  
“SquareTrade”  pro jec t .  
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Sect ion  3:  CyberTribunal  
 
“CyberTr ibunal”  was  an  exper imental  p ro jec t  l aunched  in  
1996 by the  Univers i t y of  Mont rea l ’s  “Cent re  de recherché  en  
dro i t  publ ic”  (CRDP) and  i t s  main goal  was  to  determine  
whether  or  no t  d i sputes  could  be  success fu l ly reso lved  in  an 
onl ine  envi ronment  and  par t icu lar ly th rough the  use  of  media t ion 
and  arb i t ra t ion .  The “CyberTr ibunal”  media tors  and  arb i t ra tors  
inc luded  highly t ra ined  profess ionals  specia l iz ing in  media t ion ,  
commercia l  a rb i t rat ion  and  informat ion  technology law.  The 
procedure  inc luded two s teps  but  this  t ime the  methods  were  
media t ion  and  arb i t ra t ion .  “CyberTr ibunal”  provided  easy- to-use  
sof tware  tha t  guarant ied  conf ident ia l i t y and  fac i l i t a ted  
communicat ions  between  the  par t i es  to  a  d i spute ,  a l lowing them 
to  reach  se t t l ement .  If  the  par t i es  could  not  reach  an  amicable  
se t t l ement  th rough media t ion ,  “CyberTr ibunal”  had  a  second 
s tep  in  which  the  par t i es  would  proceed  to  arb i t ra t ion ,  s ince  they 
were  bound by an  arb i t ra t ion  c lause .   
More  speci f ica l l y,  i n  media t ion ,  in  order  for  the  procedure  
to  be  in i t i ated ,  one  of  the  par t i es  contac ted  the  provider  and  
shared  a l l  the  re levant  in format ion  of  the  d i spute ,  such  as  
personal  in format ion  and  informat ion  regard ing the  fac t s  of  the  
d i spute  as  wel l  as  the  goal  and  the poten t ia l  o f  resolu t ion .  
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“CyberTr ibunal”  would  then  ass ign  a  media tor  to  the  case  who 
would  contac t  the o ther  par ty and  i f  the  lat t e r  agreed ,  the 
reso lu t ion  procedure  would  begin .  Usual ly there  was  a  pr ior  
agreement  be tween  the  par t i es  to  resolve  any d i sputes  tha t  would  
ar i se  be tween  them through media t ion or  arb i t ra t ion .  Once the  
procedure  was  in i t i a ted ,  “CyberTr ibunal”  provided a  secure  
onl ine  f ramework  through which  the  par t i es  and  media tor  could  
ef fec t ive ly communicate  towards  the  reso lu t ion  of  the  d ispute .  
Arbi t ra t ion  opera ted  in  a  s imi lar  envi ronment ,  a l though “ the  
process  was  s t ruc tured  by more  formal  ru les  tha t  were  based  
f ree ly on  the  ru les  of  procedure  genera l l y used  in  commercia l  
a rb i t ra t ion ,  such  as  the  arb i t ra t ion  ru les  developed  by the  
‘Uni ted  Nat ions  Commission  on  In ternat ional  Trade  Law’  
(UNCITRAL) and  the  ‘ In ternat ional  Chamber  of  Commerce’  
( ICC)” . 347 The  “CyberTr ibunal”  pro jec t  reso lved  hundreds  of  
d i sputes  and  was  cons idered  h ighly success fu l  especia l l y 
because  i t  managed  to  incorpora te  arb i t ra t ion  in to  the  onl ine 
envi ronment .  The exper iment  ended  in  1999 and  the  pro jec t  
evolved  into  a  commercia l  venture  ca l led  “e-Resolu t ion” .  
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Sect ion  4:  EBay and SqaureTrade 
 
In  1999,  the  onl ine  auct ion  s i t e  “eBa y” 348 asked  the 
“Center  for  Informat ion  Technology and  Dispute  Resolut ion”  a t  
the  Univers i t y of  Massachuset t s  to  conduct  a  p i lo t  p rojec t  to  
de termine  whether  ODR mechanisms  could ass is t  in  the 
reso lu t ion  of  d i sputes  ar i s ing out  of  the  t ransact ion  between  
eBa y’s  buyers  and  se l lers .  The  resul t  was  the  Univers i t y of  
Massachuset t s  p i lo t  p ro jec t  which  handled  hundreds  of  disputes  
and  was  cons idered  fa i r l y success fu l .  The  success  of  th i s  in i t i al  
p ro jec t  p rompted eBa y to  se lec t  an  In ternet  s tar t -up ,  
“SquareTrade” ,  to  be  i t s  d i spute  reso lu t ion  provider .  The 
par tnersh ip  between  “eBa y”  and  “SquareTrade”  ended  in  2008.  
However ,  “SquareTrade”  was  for  a  long t ime the  lead ing ODR 
provider  in  consumer  d i sputes  and  therefore  i t s  examinat ion 
presents  a  grea t  analyt ica l  in teres t  f rom a  researcher’s  po in t  o f  
v iew s ince  i t  s ign i f ican t ly fur thered  the  development  of  ODR.   
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“SquareTrade”  has  proven  tha t  mechanisms  such  as  on l ine  
negot ia t ion  and  onl ine  media t ion  can  be  ef fec t ive ly and  eas i l y 
used  to  resolve  e-commerce  d i sputes .  “SquareTrade”  handled  
d i sputes  be tween  se l lers  and  buyers  on  eBa y re la ted  to  a  speci f ic  
number  of  problems ,  such  as  non-del ivery of  goods  or  se rv ices ,  
de lays ,  improper  se l l ing prac t ices ,  unsat i s fac tory serv ices ,  bad  
descr ip t ions  and  negat ive  feedback . 349 I t s  grea t  success  was 
main ly based  on  two reasons .  Fi rs t ,  the  fac t  tha t  “SqaureTrade”  
deal t  wi th  speci f ic  d i sputes  in  a  h igh  volume of  cases  made i t  
poss ible  to  crea te  an  au tomated process  tha t  guarant ied  accurac y 
of  in format ion  and evaluat ion  of  the speci f ic  i s sues  in  each  
ca tegor y of  d i sputes .  Second,  “SquareTrade”  handled  low value  
d i sputes  be tween  users  tha t  would  o therwise  have  no  redress  and  
were  compel led  to  par t i c ipa te  because  of  the  feedback  sys tem;  
se l lers  wanted  to  obta in  pos i t ive  feedback  in  order  to  re ta in  the i r  
good reputa t ion  in  the  “eBa y” communi ty and  buyers  wanted 
redress .  
“SquareTrade”  of fered  a  two-s tep  d i spute  reso lu t ion  
process .  The f i r s t  s tep  was  an  onl ine negot ia t ion  procedure  in  
which  the  par t i es  a t t empted  to  resolve  the  d i spute  by themselves  
wi thout  the  involvement  of  a  th i rd  neut ra l  par ty.  A user  could 
f i l e  a  compla in t  th rough the  webs i te  and  in i t i a te  the  negot ia t ion  
process  which was  au tomated  and f ree .  “SquareTrade”  contac ted 
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the  o ther  par ty,  who would then  be ab le  to  respond to  the 
compla int .  Al l  correspondence  took  p lace  through a  s ecure ,  
password  pro tec ted v i r tua l  a rea  where  only the  par t i es  had  
access  and  could  communicate  to  resolve  the i r  d i spute .  For  the  
f i l ing of  the compla in t  and  the communicat ion  the  webs i te  
provided  s t ruc ture  th rough web-based  sof tware  and forms  that  
a l lowed users  to  s tandard ize  compla int s  th rough “rad io  but tons” 
and  th is  way p inpoin t  the  problem more  c lear ly and  spare  the 
process  f rom unnecessary confus ion .  Par t ies  seemed more  
wi l l ing to  negot ia te  v ia  the  Web than  emai l  and  the  negot ia t ions  
were  more  f requent ly success fu l .  “SquareTrade”  recognized  tha t  
“a lmos t  a l l  eBay d i sputes  fa l l  in to  e ight  to  t en  ca tegor ies  and  
crea ted  forms  tha t  c lar i f i ed  and h ighl igh ted  both  the  par t i es ’  
d i sagreements  and  the i r  des i red  so lu t ions  and  reduced  the  
amount  of  f ree  tex t  for  compla in ing and  demanding,  a l though  
s t i l l  a l lowing par t ies  to  descr ibe  concerns  in  the i r  own words ,  
and  lowered  the  amount  of  anger  and  hos t i l i t y be tween  them”.350 
The  grea t  revolu t ion  of  th i s  process  l i ed  on  the  innovat ive 
sof tware  tha t  c rea ted  a  cons t ruct ive  envi ronment ,  s t imula ted  the  
propos i t ion  of  agreements  and  avoided confus ion  by associa t ing 
so lu t ions  to  the  problems .  The sof tware  i l lus t ra ted  how the  use  
of  ICT tools  could  t ru ly be  the  “four th”  par ty in  the  reso lu t ion  
process  s ince  i t  ass i s ted  par t ies  to  reformula te  the  problem and  
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the  so lut ion  and  a l lowed to  focus  more  on  the  so lu t ion  ra ther  
than  the  problem.351 The  major i t y of  the  d i sputes ,  approximate ly 
e ighty percent  were  reso lved  through negot ia t ion,  wi thout  the 
need  to  resor t  to  media t ion.352  
I f  the  f i r s t  s tep  d id not  l ead  to  an  amicable  reso lu t ion  of  
the  d ispute ,  there  was  a  second s tep where  the  par t i es  could 
reques t  the  involvement  of  a  neut ra l  thi rd  par ty though an  onl ine 
media t ion  procedure .  Users  could  reques t  a  profess ional  
media tor  for  a  minimal  fee  of  $15  to  $30 .  Upon the  par t i es ’  
reques t  the  mediator  recommended poss ible  so lut ions  for  the  
reso lu t ion  of  the  d i spute  and  ass i s ted  in  reaching  a  fa i r  and  
mutual ly agreeable  se t t l ement .  The onl ine  media tor  provided  the  
d i sputants  “with  the  too ls  to  so lve  the i r  own problems 
ef fec t ive ly b y help ing each  par t y see  the  o ther 's  perspect ive ,  
gu id ing the  par t i es  toward  the  goal  of  f ind ing a  reso lu t ion ,  
ask ing them ques t ions  and  proving informat ion  to  each  o ther 's  
needs  and  in teres t s” .353 The  se t t l ement  agreements  were 
conf ident ia l  and  became b inding as  cont rac t s .  Bus inesses  who 
agreed  to  media te  any poss ib le  d i sputes  th rough “SquareTrade”  
could  purchase  a “SquareTrade”  sea l  which  could be  placed  on  
the  webs i te  of  on l ine  bus inesses .  The sea l  o r  Trus tmark  assured  
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potent ial  users  tha t  there  i s  an  easy and  secure  wa y of  r ecourse  
in  case  the  t ransac t ion  proved  problemat ic  and  th i s  way bui ld  
conf idence  and  t rus t  in  the  onl ine  envi ronment .354 SquareTrade 
en tered  in to  par tnersh ips  wi th  severa l  on l ine  businesses  and  had  
agreements  to  be  the  d i spute  reso lu t ion  provider  for  over  a  
dozen  marketplaces  inc luding “eBa y”,  “Ver i s ign” ,  and  
“PayPal” . 355 Dur ing the  t ime i t  opera ted  as  an  ODR provider ,  
SquareTrade  reso lved  over  2  mi l l ion  d i sputes  across  120 
count r ies  in  f ive  di f feren t  l anguages  and  employed  around 200  
media tors  f rom over  15  d i f feren t  count r ies .356 
As  s ta ted ,  the par tnersh ip  between  “eBa y” and  
“SquareTrade”  ended  in  June  2008 f rom which poin t  the la t t e r  
s top  reso lving “eBay”  feedback  d i sputes .  Today,  “SquareTrade”  
cont inues  to  provide  serv ices  to  “eBa y” users ,  such  as  warran ty 
serv ices  and  the  Trus tmark  program but  as  far  as  the  ODR 
serv ices  former ly provided by “SquareTrade  go ,  these  are  
curren t ly provided  by “eBa y”  and  “PayPal”  d i spute  reso lu t ion 
serv ices .  In  2009,  “eBa y” added  the  d i spute  resolu t ion  serv ices  
avai lab le  th rough “PayPal”  and  in i t i a ted  an  on-eBay ODR 
pla t form cal led  “eBa y Bu yer  Pro tec t ion  Pol icy” .  This  ODR 
scheme a l lows  buyers  to  in i t i ate  a  d i spute  reso lu t ion  procedure  
when they have  not  rece ived  an  i t em they purchased  or  i f  the  
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i t em was received  but  did  not  match  the  se l ler ' s  descr ip t ion ;  in  
shor t  i t  handles  two k inds  of  d i sputes  descr ibed  as  " i t em not  
rece ived" and  " i tem not  as  descr ibed". 357 Today,  the  “eBa y” 
p la t form handles  over  60  mi l l ion  e-commerce  d i sputes  annual l y 
th rough i t s  on l ine p la t form and  the  number  r i ses  as  the  
t ransact ion  volume on  the  s i t e  increases ,  about  13% per  year .  
“These  d i sputes  have  an  average  value  of  $70-100 and they are  
processed  through a  Resolu t ion  Center  tha t  enables  par t i es  to  
reso lve  the i r  p roblems amicably through  d i rec t  
communicat ion” .358 
 
 
Sect ion  5:  The Internet  Corporat ion  for  Assigned  Names  and 
Numbers  (ICANN) 
 
One of  the  most  success fu l  in i t i a t ives  of  ODR was 
launched  in  1999 in  the  Uni ted  Sta tes  of  America  under  the  
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auspices  of  the  Depar tment  of  Commerce  and  was  ca l led  the  
“ In ternet  Corpora t ion  for  Ass igned  Names  and  Numbers”  
( ICANN).  ICANN’s  a im was  the  se t t l ement  of  d isputes  re la t ing 
to  domain  names .359 However ,  ICANN i s  no t  an  ODR provider  
bu t  an  organiza t ion tha t  p rovides  a  l i s t  o f  ODR providers  which  
serve  as  d i spute  reso lu t ion  forums to  arb i t ra te  domain names 
d i sputes ,  as  wel l  as  the  ru les  for  the  reso lu t ion  of  the  di sputes .  
ICANN implemented  the  “Uni form Dispute  Resolu t ion  Pol icy”  
(UDRP) es tab l i sh ing the  process  and  the  se t  o f  ru les  for  
reso lv ing domain name d isputes .  
The UDRP i s  no t  class ic  arb i t ra t ion  but  corresponds  more  
to  non-b inding arb i t ra t ion  s ince  no monetary damages  are  
awarded  and  the  only deci s ion  concerns  the  r igh t  to  use  the 
domain  name.  The UDRP,  unl ike  t rad i t ional  a rb i t ra t ion ,  i s  no t  
in tended  to  supplant  cour t  p roceedings ,  bu t  mere ly to  af ford  an  
addi t ional  and a l ternat ive  forum for  d i spute reso lut ion ,  which ,  
                                                          
359
 “For the Internet to function, every computer connected to it must have a unique identifying 
number or Internet address. Such addresses typically look something like 128.119.28.27. Because 
humans find it difficult to remember strings of numbers, a system was developed that allowed a 
domain name, such as adr.org, to be typed in instead of the number string. What occurred when 
someone typed in the domain name was that a machine somewhere translated it into the number 
string, something the computer could process to find a particular machine. The demand for domain 
names grew as commercial activity on the Internet grew and as businesses wanted potential 
customers to have an easy way to find them. The domain name system had been designed before 
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however ,  s t i l l  a l lows  par t ies  to  recourse  to  cour t  a t  any t ime.360 
The  d i spute  reso lu t ion  profess ionals  are  ca l led  panel is t s  ins tead  
of  arb i t ra tors  and  noth ing hampers  the  par t i es  to  a  d i spute  to  
resor t  to  l i t iga t ion in  order  to  enforce  the i r  r igh ts  af t er  the  
“award”  i s  handed  down.  However ,  only a  ver y smal l  percentage  
goes  to  cour t  compared  to  the  overa l l  number  of  cases  handled 
by the  UDRP.  UDRP panel i s t s  a re  empowered  by terms  in  the  
cont rac t  agreed  to ,  when a  domain  name i s  regis tered ,  and  the  
deci s ions  are  enforced  by making necessary changes  in  the 
domain  name regis t ry.  The UDRP procedure  cons t i tutes  an 
ef f ic ien t  ODR sys tem wi th an  ev idence based  process  tha t  l imi t s  
the  resu l t s  to  the  cancel la t ion  or  t ransfer  of  a  domain name 
regis t ra t ion  making the  execut ion  of  the  deci s ion  re la t ive ly eas y 
and  s t ra ight  forward .   
“The fees  vary accord ing to  the  number  of  panel i s ts  and 
the  number  of  domain  names  in  di spute  bu t  are  approximate ly 
between  2 ,000$ and  5 ,000$ and  the  reso lu t ion  takes  up to  60 
days  whereas  th rough t rad i t ional  judic ia l  mechanisms  the  cos t  
comes  to  an  average  of  15 ,000$ and  can  take  up  to  th ree  
years” . 361 S ince  1999,  ICANN has  accred i ted  severa l  di spute 
reso lu t ion  providers  to  reso lve  In ternet  domain  name d isputes  
inc luding the  “World In te l lec tual  P roper ty Organiza t ion”  
(W IPO),  the  “Nat ional  Arbi t ra t ion  Forum” (NAF) ,  “e-
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Resolut ion” ,  the  “Center  for  Publ ic  Resource  Ins t i tu te” (CPR)  
and  the  “Asian  Domain  Name Dispute  Resolut ion Cent re”  
(ADNDRC).  Among those providers  “e-Resolut ion”  was the f i r s t  
tha t  rea l ized  the  poten t ia l  o f  us ing the onl ine  envi ronment  in  a  
fu l l  way b y t ransfe r r ing mos t  par t s  o f  the  process  to  the  v i r tua l  
wor ld .   
The  f i r s t  award  was  rendered  on  2000 by the  W IPO 
Arbi t ra t ion and  Media t ion Center  in  the  case  World  Wres t l ing  
Federa t ion  Enter ta inment ,  Inc .  v .  Michael  Bosman.  Even  
Michael  Bosman,  who was  forced  to  re l inquish  the 
“wor ldwres t l ingfedera t ion .com” domain  name,  was  sa t i s f ied  by 
the  fa i rness  and  ef f ic iency of  the  process .  Overa l l  the  UDRP 
sys tem i s  cons idered  a  fa i r l y succes s fu l  example  of  Onl ine 
Dispute  Resolut ion.362  
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C h a p t e r  3  
T h e  A d v a n t a g e s  a n d  t h e  C h a l l e n g e s  o f  O D R  
 
ODR methods  provide  hope for  the  fu ture  of  in ternat ional  
t ransact ions  and  e-commerce ,  by overcoming severa l  o f  the 
problems  re lated  to  t rad i t ional  jus t ice ,  as  wel l  as  t radi t ional  
ADR.  ODR makes  poss ible  the  re locat ion  of  the  t radi t ional  
methods of  a l t e rnat ive  d i spute  resolu t ion  f rom the  phys ica l  to  
the  v i r tua l  wor ld .363 ODR is  a  usefu l  too l ,  which  helps  the  par t ies  
to  a  d i spute  reach  an  agreement  by e lec t ronic  means ;  the  
technology essent ia l l y in tervenes  dur ing the  procedure  in  order  
to  ass i s t  the  communicat ion between  the  par t i es .364 However ,  the 
use  of  ICT to  reso lve  d i sputes  changes  the  way in  which  par t ies  
communicate  and  in terac t .  There  are  pros  and  cons  when us ing 
ICT;  the  objec t ive  is  to  design  ODR pla t forms  that  max imize  the 
pros  and  minimize  the  cons .365  Nego t ia t ing,  media t ing and 
arb i t ra t ing through the  In ternet  medium have severa l  impor tan t  
advantages  such  as  the  increased  ef f ic iency of  the  process  and  
ease  of  appl ica t ion.   
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In  c yberspace  there  i s  no  uni form legal  and  cour t  sys tem 
which  makes  the  reso lu t ion  of  d i sputes  qu i te  problemat ic .  The 
In ternet  i s  global  and  wi thout  borders  which  hampers  the  
reso lu t ion  of  di sputes  by the  t rad i t ional  cour t s  of  any s ta te  and  
presents  substan t ial  d i f f icu l t i es  regard ing the  choice  of  the  
appl icab le  l aw as  wel l  as  the  recogni t ion and  enforcement  of  
deci s ions .  In  the  contex t  of  e-commerce ,  “ the  lack  of  wel l -
es tab l i shed    and  cred ib le  onl ine   conf l ic t  resolu t ion 
mechanisms dampens  consumer  conf idence  in  the onl ine  
marketp lace” . 366 However ,  ODR enjoys  many of  the  same 
advantages  as  ADR,  such  as  avoid ing t rad i t ional  l i t iga t ion  
mechanisms  which can  be  t ime consuming,  cos t ly and  ra i se  
ju r i sdic t ional  problems .  But ,  ODR goes  one  s tep  further  and  by 
t ransfer r ing ADR serv ices  to  the  onl ine  envi ronment  increases  
the  ce lebra ted  advantages  in  t e rms  of  cos t ,  t ime,  f l ex ib i l i t y and  
appropr ia teness  for  curren t  t rade  prac t ices ,  “provided  of  course  
tha t  the  t rans i t ion to  on l ine  del ivery i s  smooth  and  does  not  
involve  any losses” .367  
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Sect ion  1:  Advantages  of  Onl ine  Dispute  Resolution  
 
ODR has  to  of fer  grea t  advantages  for  par t i es ,  th i rd  
neut ra l s  and  in  the  case  of  e-commerce  for  bus inesses  and  
consumers .  In  the  f i r s t  par t  o f  the  thes i s  the  advantages  of  
t rad i t ional  ADR were  examined .368 These  advantages  not  on ly 
t rans la te  to  ODR but  are  a l so  heightened  and  complemented  by 
addi t ional  advantages .  The advantages  of  ODR re la te  to  t ime and  
cos t  sav ings ,  convenience  and  f lex ib i l i t y.  The  use  of  the  In ternet  
to  reso lve  d i sputes  can  speed  up  the  procedure  s ince  par t ies  have  
more  opt ions  when us ing ODR;  informat ion  and  evidence  i s  
t ransmit ted  fas ter ,  and  the  use  of  the  emai l  a l lows  for  
asynchronous  communicat ion,  which adds  to  the  overa l l  p rocess  
of  reso lv ing d i sputes .  The par t ies  in  d i spute  can  communicate 
towards  the  reso lut ion  a t  any t ime,  twenty-four  hours  a  day,  
seven  days  a  week ,  and  not  jus t  dur ing working hours  or  dur ing 
meet ings  tha t  a re  d i f f icu l t  to  p lan  and  mus t  be  scheduled  wel l  in  
advance .  Fur thermore ,  the  par t i es  can  communicate  f rom any 
p lace  of  the i r  convenience ,  such  as  f rom thei r  home or  the i r  
workplace .  For  ins tance ,  people  l iv ing in  remote  areas  wi l l  be 
ab le  to  reso lve  the ir  d i spute  f rom afar  wi thout  having to  t ravel  
hundreds  or  even  thousands  of  mi les  to  meet  the  o ther  par ty and  
reso lve  the  d i spute.  The use  of  d i s tance  communicat ion  a l lows 
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par t ies  to  reso lve  d i sputes  wi thout  the  need  to  t ravel  and  the  
corresponding cos t  and  t ime consumpt ion .  Documents  can  be  
accessed  f rom anywhere  and  a t  any t ime and  the  use  of  
asynchronous  communicat ion  a l lows for  a  d i spute  reso lu t ion  
procedure  tha t  revolves  around the  needs  of  the  par t i es .  These  
fea tures  make d i spute  reso lu t ion  cheaper ,  qu icker  and  more  
access ib le . 369 
 
 
A.  Time savings 
 
One of  the grea t  advantages  of  ODR is  that  i t  o f fers  
cons iderab le  t ime and  money sav ings .  Tradi t ional  ADR was 
a l ready less  t ime consuming and  cos t l y than  l i t iga t ion .  But  ODR 
is  even  less  t ime consuming and  cost l y than  t rad i t ional  ADR.  
Disputes ,  which  in  the  pas t  requi red  months  or  years  to  be ing 
reso lved ,  wi th  ODR they ma y now requi re  on ly da ys  or  hours .  
When a  d i spute  ar i ses ,  the  par t i es  us ing ODR have the  ab i l i t y to  
address  and  reso lve  the  mat ter  much fas ter  tha t  th rough 
l i t iga t ion  or  t rad i t ional  ADR. In  fac t  the  par t i es  can  s tar t  the 
reso lu t ion  process  almost  immedia te ly i ns tead  of  wai t ing months  
or  a t  l eas t  weeks  before  the i r  case  goes  to  t r i a l  o r  before  they 
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agree  to  a l l  the  deta i l s  (such  as  selec t ing the  venue,  the ADR 
profess ionals  and  t ravel l ing to  the meet ings)  for  the ADR 
procedure  to  begin . 370 Whereas  t radi t ional  jud ic ia l  sys tems 
welcome delay as  a  means  to  ensure  the  ser ious  inten t ions  of  
l i t igants  and  t rad i t ional  ADR sys tems  become less  ef f ic ien t  wi th  
each  pass ing day,  ODR is  much fas ter  and  can  be  in i t i a ted 
a lmos t  ins tant ly af t er  the  d i spute  ar i ses ,  “s ince  a  v i r tua l  meet ing 
room can  be  opened  instan taneously and  a  neut ra l  can  be  
engaged  f rom anywhere  around the  wor ld” .371 Especia l l y today 
“broadband connect ions” ,  wi re- less  In ternet  and  smar tphones  
provide  the  abi l i t y to  conduct  ins tant ly h igh-qual i t y 
v ideoconferences ,  sav ing cons iderab le  t ime and  money.  ODR 
sys tems  can  ins tant ly provide  a  v i r tua l  room,  for  par t i es  to  
communicate  a t  any t ime and f rom anywhere  in  the  wor ld and  to  
work  towards  the  reso lu t ion  of  the i r  d ispute .  “ It  t akes  an  average  
of  on ly four  months  to  resolve  a  d ispute  onl ine ,  but  18-36 
months  to  ob ta in a  deci s ion  through the  cour t s  or  us ing 
t rad i t ional  ADR”.372 In  the  case  of  e-commerce  d i sputes ,  t ime 
sav ings  are  invaluable  for  bo th  consumers  and  bus inesses ,  s ince 
ODR al lows for  the  ear ly in terven t ion ,  the  prevent ion  of  
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escala t ion  and  the  address ing of  gr ievances  before  they evolve  
in to  formal  conf l ic ts . 373 
 
 
B.  Cost  savings 
 
ODR sys tems  are  cos t  e f fec t ive .   ODR can  provide  
s ign i f ican t  cos t  savings  compared  to  l i t iga t ion  and  compared  to  
t rad i t ional  ADR,  both  of  which  can  be  qui te  expens ive .374 Again,  
t rad i t ional  ADR was  a l ready less  cos t ly than  l i t iga t ion  and  ODR 
is  even  less  cos t ly than  t rad i t ional  ADR.  The lower  cos t s  
associa ted  wi th  the  ODR are  of ten  c i ted  as  an  advantage  in  
choos ing these  methods .  The cos t  for  those  involved  in  an onl ine  
d i spute reso lut ion var ies  depending on  the  nature  of  the  d i spute ,  
the  technology u t i l i zed ,  the  complexi ty of  the  d i spute  and  the  
t ime needed  to  reach  reso lu t ion .  Expendi ture  on  computer  
sof tware  should  a lso  be  considered .  For  the  par t i es  of  course  
tha t  a l ready have  access ,  there  i s  no addi t ional  cost .  However ,  
even  for  those  tha t  do  not  have  yet  access ,  buying a  computer  
and  gain ing In ternet  access  becomes  cheaper  as  each  da y passes .   
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The main  reason  why ODR is  l ess  cos t ly i s  because  overa l l  
expenses  are  of ten  much lower and  main ly because  there  are  no 
t ravel  expenses .  ODR al lows  par t ies  who are  located  in  mul t iple  
count r ies  or  d i f feren t  t ime zones ,  o r  who cannot  agree  on  a  t ime 
or  p lace ,  to  meet  wi thout  t ravel  and re la ted  expenses .375 I t  i s  
on ly natura l ,  “when  the  raw mater ia l  o f  an  ins t i tu t ion  i s  sof tware  
ra ther  than  br icks  and  mor tar ,  b i t s  ra ther  than  a toms,  
cons t ruct ion  cos t s  and  cos t s  of  modif ica t ion  are  l ike ly to  be  
reduced .  When del ivery can  occur  a t  e l ec t ronic  speed  ra ther  than 
a t  the  speed  of  au tomobi le  or  a i rp lane ,  i t  wi l l  occur  bo th  a t  
cheaper  cos t  and  fas ter” . 376 ODR is  35-60% cheaper  than  jud ic ial  
p roceedings  and  t rad i t ional  ADR.377 Especia l l y in  case  of  
arb i t ra t ion ,  the  enforceable  na ture  of  the  award  saves  f rom the  
cos t  o f  appeals  of  o ther  reso lut ions  methods .  In  the  case  of  e-
commerce ,  there  are  grea t  f inancia l  benef i t s  for  businesses ,  
s ince  by us ing ODR bus inesses  can  prevent  many of  the  d i sputes  
f rom going to  cour t  and  l imi t  the  f inancia l  exposure  of  the 
company. 378 Modern  bus iness  are  opera t ing wor ldwide  and  are 
fac ing count less  d isputes  a l l  over  the  wor ld ,  many among them 
are  re la t ive ly smal l  d i sputes  and  i t  would  too  expens ive ,  t ime-
consuming and  therefore  impract ica l  to  t ravel  to  each  count ry in  
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an  a t tempt  to  resolve  each  of  these  d i sputes .  On the  cont rar y 
ODR by tak ing p lace  on  the  In ternet  v ia  e-mai l ,  ins tan t  
messaging,  chat  conference  rooms,  or  In ternet  
v ideoconferencing,  mi t iga tes  the  cos t s  re la ted  to  t ravel .  Sending 
a  document  v ia  e-mai l  o r  pos t ing i t  on  a  web s i t e  for  the  par t i es  
to  v iew is  v i r tua l l y ef for t l ess ,  fas t  and  cheap  whereas  the  
documenta t ion  requi red  in  the  of f l ine  wor ld  crea tes  mounta ins  of  
paper  and  spent  cash . 379 
 
 
C.  Access  to  jus t ice 
 
As  s ta ted ,  ODR is  be t ter  su i ted  for  cross -border  
t ransact ions ,  as  i t  e l iminates  the  problems  of  t rans i t ion  to  
cer ta in  p laces ,  s ince  i t  eas i l y crosses  be tween  borders ,  wi th  
t ransact ions  made regard less  of  the d i s tance  separa t ing the  
par t i es  to  the d i spute .  This  ach ieves  lower  cos ts  and reduces  
t ime consumption ,380 i l lus t ra t ing tha t  ODR may be  the  only 
feas ib le  op t ion  for  people  who are  unable  to  t ravel  long 
d i s tances 381 o r  for  persons  of ten  engaged  in  e-commerce  and 
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involved  in  low values  d i sputes  where  the  par t i es  cannot  meet  
face  to  face  unless  they spend  a  substan t ia l  amount  of  money,  
of ten  more  than  the value  of  the  d i spute ;  there  are  no  t ravel  and  
accommodat ion expenses ,  “which  in  in ternat ional  consumer  
d i sputes  are  f requent ly h igher  than  the  value  of  the  d i spute”.382  
ODR reduces  t ime delays  and  cos t s ,  e specia l l y those  re la ted  to  
t ravel  and  by provid ing cheaper  and  quicker  d i spute  resolu t ion 
and  a l lows access  to  par t i es  wi th  l imi ted  resources ;  access  to  
ODR and consequent ly access  to  jus t ice.   
Fur thermore ,  ODR provides  access  to  jus t ice  by removing 
the  problem of  b ias ,  a  problem that  cannot  success fu l ly be  
addressed  in  t rad i t ional  face  to  face  ADR.  Although imposs ib le 
in  t rad i t ional  ADR,  onl ine  di spute  reso lu t ion  crea tes  an  
envi ronment  where  b ias  can  be  removed as  a  fac tor  in  bui ld ing 
an  agreement  be tween  two d isputants ,  s ince  i t  i s  not  immedia te ly 
obvious  in  an  onl ine  in terac t ion  i f  the  o ther  par ty or  neu t ra l  i s  
male  or  female ,  b lack  or  whi te ,  gay or  s t ra ight ,  o r  o ld  or  
young. 383 F inal ly,  ODR provides  access  to  jus t ice  by reduc ing 
power  imbalances  be tween  the  par t i es .384 Especia l l y by 
communicat ing through the  asynchronous  and  tex tual  medium of  
e-mai l ,  par t i es  can  overcome the power  imbalances  and  
communicate  more  f ree ly than  wi th  face  to  face  
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communicat ion .385 Par t i es  are  no t  in t imidated  when there  i s  a  
power  imbalance  and  a l so  can  more  ef fec t ive ly save  face  af ter  
the  se t t l ement  of  the  d i spute .  
Any economic  or  o ther  power  imbalance  tha t  ex is ts  
be tween  the  par t i es  i s  masked  by  the  medium which  can  ass i s t  
the  ODR pract i t ioner  fur ther  b y render ing inef fec t ive  a  par ty 's  
a t t empt  to  dominate  and  the  par t i es  can  have  a  more  balanced ,  
fa i r  and  ef fec t ive  communicat ion .  Fur thermore ,  the  in ternet  
medium provides  a  neut ra l  forum for  the  procedure  and  “ the  
‘conference  tab le  i n  cyberspace’  denies  a  dominat ing par ty the  
poten t ial  to  explo i t  the  ‘home cour t  advantage’” . 386 
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D.  Convenience  
 
Us ing ODR for  the reso lu t ion of  di sputes  is  not  on ly less  
t ime consuming and  cos t l y,  bu t  a l so  of fers  par t i es  a  so lu t ion  in  a  
way tha t  p rovides  convenience  and  ease .  The ro le of  t echnology 
rep laces  the  meet ings  wi th  communicat ion  that  re l ies  on  
e lec t ronic  t ransmiss ions ,  ach ieving s ign i f ican t  reduct ion  in  cos t  
and  t ime387 and  provid ing comfor t  and  access ib i l i t y,  giv ing  easy 
access  f rom home or  the  workplace  throughout  day and  n ight .388 
Convenience  re la tes  to  avai lab i l i t y.  In i t i a l l y ODR makes  i t  
eas ier  to  s tar t  the  process  jus t  by the  c l ick  of  a  bu t ton  and users  
can  in i t i a te  the  process  and  be  provided  wi th  a l l  the  necessary 
informat ion  without  having to  resor t  to  some phys ica l  o f f ice  of  
the  provider  dur ing of f ice  hours ,  bu t  ins tead  a l l  can  be  done 
f rom the  comfort  of  the  par ty’s  home 24  hours  a  day,  7  days  a  
week ,  by f ind ing the  appropr ia te  s i t e  and  f i l l ing out  a  web form 
or  wr i t ing an  e-mai l ,  wi thout  de lays  as socia ted  wi th  wai t ing for  
forms  or  for  changes  to  become avai lable ,  s ince  the  fu l l  conten t  
of  a l l  mater ial s  i s  di rec t l y access ib le . 389 
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Par t icu lar ly in  the  wor ld  of  on l ine  commerce ,  i t  i s  on ly 
natura l  to  reso lve  d i sputes  on l ine ,  s ince  the  re la t ionship  of  the 
par t i es  in  most  cases  has  developed in  the  onl ine  envi ronment ;  i t  
makes  sense  and  i t  i s  only natura l  to  use  the  same medium for  
the  reso lu t ion  of  the i r  d i spute .  Onl ine  consumers ,  who in terac t  
wi th  bus inesses  pure ly onl ine ,  would  f ind  i t  very s t range  i f  they 
were  asked  to  meet  face  to  face  for  the  reso lu t ion  of  the  
d i spute . In  of f l ine  d i spute  reso lut ion  par t ies  have  to  spend  
cons iderab le  t ime,  money and  energy s imply to  s i t  down a t  the 
tab le  and  d i scuss  the  i s sues  of  the  d ispute .  This  cons iderab le  
ef for t  f rom the  par t i es  i s  ca l led  “convening penal ty” . 390 ODR 
provides  onl ine  in terac t iv i ty b y es tab l i shing d ia logue and  
communicat ion  between  mul t ip le  users  v ia  e-mai l ,  chat  and  
v ideoconference  and  a l l  tha t  th rough a  computer  screen ,  f as t  and 
comfor tab le .  
The convenience  fac tor  increases  the  poten t ia l  o f  ODR for  
t ime and  cos t  sav ings ;  par t i es  and  prac t i t ioners  need  not  t ravel  
d i s tances  to  a t tend  meet ings  and  there  i s  no  need  to  coord inate  
schedules  because of  the  use  of  asynchronous  messages .  
Regard ing th i rd  par ty neut ra l s ,  ODR al lows  them to keep  
ass i s t ing the  par t i es  af ter  key communicat ions .391 The  par t ies  can 
s tay connected  to  the  d i scussion  by responding a t  avai lab le  t imes 
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and have  a l so  the  ab i l i ty to  pos tpone the i r  response  to  consul t  
wi th  others ,  do  research ,  look  a t  the  data ,  o r  jus t  “ take  the  t ime 
needed  to  formula te  ca lm,  cons t ruct ive  ques t ions  and  answers  
and  produce  the i r  bes t  response” .392 Communicat ion  i s  recorded 
and  arch ived  which  a l lows  par t ies  to  go  back  a t  an y t ime and  
rev is i t  a l l  the  avai lab le  in format ion so tha t  they can  make the i r  
deci s ions  bet ter  informed.  An addi t ional  benef i t  f rom keeping 
d igi ta l  records  i s  tha t  they a l so  “serve  as  a  check  on  the  
behavior  of  media tors ,  par t i es  and  the i r  representa t ives ,  even  i f  
no  formal  appeal  procedure  ex is t s” .393 
Even  the  phys ica l  absence  of  the par t i es ,  which  is  
cons idered  one  of  the  grea tes t  d rawbacks  of  ODR,  can  prove  
benef ic ia l  in  some occas ions .  The d is tance  provided  by ODR 
communicat ion  combined  wi th  the  ab i l i ty for  as ynchronous 
communicat ion  a l lows  par t ies  to  cool  down,  ref lec t  on  the  
arguments  and  the ir  responses  and  a l lows  neut ra l s  cont ro l  the 
aggress iveness  of  the  communicat ion and  defuse  a  poss ib le 
esca la t ion  of  the  d i spute .394 The  asynchronous  nature  of  on l ine 
communicat ion  and the  lack  of  face- to- face  contac t  prevent  
esca la t ions  l ike  name ca l l ing and v io lence  much more  
ef fec t ive ly,  make confronta t ion  less  in tense  and  the  process  
more  product ive ;  par t i es  can  ref lec t  on  an  i s sue ,  communicate  in  
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a  cons idered  way and  “be  a t  the i r  bes t” . 395 This  l ack  of  personal  
in terac t ion  can  prove  essent ia l  in  d i sputes  in  which “ the  
emot ional  involvement  of  the  par t ies  i s  so  high  that  i t  i s  
p referab le  tha t  they do  not  see  each  o ther” . 396 The  absence  of  
phys ica l  p resence  provides  the  par t i es  wi th  a  d i spass ionate  wa y 
to  look  a t  di spute ,  especia l l y when there  i s  a  l ack  of  t rust  
be tween  the  par t i es  and  emot ions  s tand  in  the  way of  ef fec t ive  
communicat ion ,  then  the  “cool ing d i s tance”  provided  by the  
means  of  communicat ion  can  a l low par t ies  no t  to  focus on  the 
“enemy”  par ty but  ins tead  on  the  d i spute .  Par t icu lar ly,  
asynchronous  communicat ion  v ia  e-mai l  a l lows  par t ies  t ime to  
ref lec t  on  the i r  pos i t ions  before  ar t i cu la t ing them without  the  
t ime pressure  of  an  immedia te  confronta t ion  and  the  wr i t t en  
nature  of  the  arguments  a l low bet ter  a r t i cu la t ing,  reducing 
emot ional  host i l i t y and  d iminish ing expressions  of  power  or  
b ias .397 
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E.  Flexib i l i t y  
 
Bes ides  the  convenience  and  the  fas ter  deci s ions ,398 ODR 
al lows  for  grea ter  f l ex ib i l i ty and  more  crea t ive  so lu t ions .399  The 
informal  nature  of  ODR bui lds  a  t rus t ing envi ronment  tha t  
fos ters  se t t l ement  and  encourages  hones ty,  where  par t i es  s tar t  
working on  the  reso lu t ion  of  the i r  di sputes  immedia te ly and  
consequent ly have  a  be t ter  chance  of  vo luntary compl iance .  
Par t ies  can  usual ly be  legal ly unrepresented ,  s ince  ODR al lows 
for  “a  grea ter  cont ro l  over  processes  and  the  deci s ion  and  the  
ru les  of  ev idence  do  not  apply so  procedures  are  more  f lex ib le.400 
Hence  par t ies  can  reach  any t ype  o f  agreement  wi thout  the 
l imi ta t ions  imposed  by the  law;  par t i es  crea te  the i r  own 
agreement  wi thout  having i t  imposed .  Fur thermore ,  “ the  par t i es  
and  the  neut ra l  th i rd  par ty have  the  f l ex ibi l i t y to  choose  forms 
of  communicat ion  more  ta i lo red  to  the  c i rcumstances” .401  
The  f lex ib i l i t y of  ODR al lows  par t ies  no t  on ly to  choose  
the  most  convenient  procedure ,  bu t  also  as  in  ADR,  selec t  the 
mos t  convenien t  thi rd  neut ra l ,  who can  a l so  be  an  expert  on  a  
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speci f ic  f i e ld .  As  in  ADR,  a l so  in  ODR par t ies  can  choose  a  
media tor  or  arb i t ra tor  tha t  i s  an exper t  and  even  more  so  onl ine ,  
where  the  number and  avai labi l i t y o f  exper ts  as  wel l  as  the 
ab i l i ty to  reach  them more  eas i ly a l lows  obta in ing a  more  
equi tab le  so lu t ion  than  could  be  achieved  in  cour t . 402 Choos ing 
an  exper t  neut ra l  i s  l ess  cos t l y in  ODR,  s ince  there  i s  l a rger  
avai lab i l i t y.  ODR br ings  neut ra l s  ins tan t ly in  touch  with  the  
par t i es .  Par t i es  can  choose  any neut ra l  and  consequent ly the  bes t  
neut ra l  for  the i r  case ,  “ regard less  of  where  tha t  neut ra l  i s  in  the 
wor ld ,  h i s  t ime zone,  o r  even  h i s  o ther  commitments ,  s ince  
geograph y,  schedu le ,  and  exper t i se are  no  longer  major  
concerns” . 403 
The  f lex ib i l i t y of  ODR re la tes  to  the use  of  var ious  ICT 
tools  for  the  reso lut ion  of  the  d i spute ,  someth ing which  i s  no t  
poss ible  in  of f l ine  d i spute  resolu t ion .  The technology improves 
communicat ion  and a ids  the  conveying  of  the  messages  by us ing 
ICT tools  that  make reso lu t ion  more  ef fec t ive  and  lead  to  fa i rer  
ou tcomes .  For  ins tance ,  the  technology a ids  the  unders tanding of  
what  a  person  i s  a l leging or  expla in ing by v i sual iza t ion ,  such  as  
wi th  the  use  of  co l labora t ive  workspaces  or  by provid ing access  
to  knowledge resources ,  such  as  wi th  the  use  of  l egal  da tabases  
and  case-management  sys tems  and  the  d i rec t  v i sual izat ion  of  
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tha t  knowledge wi th  the  hyper tex t  l ink ing of  t ex t  wi th  legal  
au thor i t y or  ev idence . 404  
Fur thermore ,  there  i s  grea ter  f l ex ib i l i t y dur ing the  
reso lu t ion  process .  Dur ing the  process  the  par t i es  have  the  
ab i l i ty to  s imul taneous ly conduct  any necessar y research  by 
going onl ine  and  ver i fying any received  informat ion  and share  
the  f ind ings  wi th  the  o ther  par t i es ;  th i s  way the  pa r t i es  are  
be t ter  in formed and  more  equipped  to  reach  an  agreement .405 
Fur thermore ,  the  par t i es  have  the  abi l i t y to  use  informat ion 
process ing too ls  such  as  e lec t ronic  document  management  and 
informat ion-re t r ieval  sys tems ,  which  a l lows  them to  process  
in format ion  fas ter ,  and  more  ef f ic ien t ly;  reducing del ay and  
cos t s  and  making the  process  more  ef fec t ive  than  i t  would  be  in  
the  of f l ine  world .406 The  f lex ib i l i ty dur ing the  process  a l lows 
th i rd  par ty neut ra l s  to  mul t i t ask  and  a t  the  same t ime conduct  
the  join t  d i scuss ion  as  wel l  as  separa te  d i scuss ions  with  each  
par ty,  in  a  wa y s imi lar  to  having severa l  documents  open  in  a  
word  processor ;  the  ab i l i t y to  mul t i t ask increases  the 
ef fec t iveness  of  the process .407 
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Sect ion  2:  The chal lenges  of  ODR 
 
ODR by subs t i tu t ing the  rea l  wor ld  wi th  the  v i r tua l  wor ld 
a l so  presents  severa l  new d i f f icu l t i es  compared  to  t rad i t ional  
forms  of  a l t e rnat ive  d i spute  reso lu t ion ,  main ly because  ADR 
cannot  eas i l y be  rep l ica ted  onl ine ,  s ince  Cyberspace  i s  no t  an  
ac tual  representa t ion  of  the  phys ica l  wor ld .408 ODR changes  the 
way par t ies  communicate  wi th  the use  of  ICT tools .  As  
ev idenced ,  these  changes  lead  to  s ign i f ican t  advantages  of  ODR 
compared  to  t rad i t ional  ADR.  However ,  a t  the  same t ime these  
changes  present  drawbacks . 409 These  drawbacks  re la te  to  
prac t ica l  chal lenges  of  communicat ion ,  chal lenges  regard ing  
au thent ic i t y,  da ta  secur i t y and  conf ident ia l i t y and  f ina l l y 
chal lenges  in  enforc ing ODR decis ions .   
 
 
A.  Pract ica l  chal lenges  
 
The  prac t ica l  chal lenges  for  ODR are  re la ted  to  the  ab i l i t y 
of  the  par t i es  to  pa r t i c ipa te  in  the  onl ine  reso lu t ion  just  as  they 
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would  in  any of  the  t rad i t ional  methods .  These  chal lenges  
inc lude  mat ters  l ike  the  ab i l i t y of  the  par t i es  to  have  access  to  
the  necessary equipment ,  the  ab i l i t y to  develop  the  sk i l ls  to  
make proper  use  of  tha t  equipment  and f ina l l y the  ab i l i t y of  the  
par t i es  and  prac t i t ioners  to  ad just  to  the  changes  r esu l t ing f rom 
the  t ranspor tat ion  of  the  reso lu t ion  to  the  v i r tua l  world .  
 
 
i .  The l i t eracy  o f  par t ic ipants  
 
F i rs t  o f  a l l ,  to  t ake  par t  in  ODR,  one  mus t  have  access  to  a  
computer  and  the  In ternet .  Al though i t  becomes  increas ingl y 
eas ier  to  ga in  tha t  access ,  “ there  are  sharp  d i f ferences  among 
count r ies” .410 The  unfami l iar i t y of  the  par t i es  using the  in ternet  
and  the  d i spar i ty in  the  level  o f  in f ras t ruc ture  of  communicat ion  
and  proper  use  of  e lec t ronic  equipment  are  few of  the major  
d i sadvantages  of  ODR.  Even asynchronous  communicat ion  can  
cause  f rus t ra t ion when in ternet  avai lab i l i t y i s  more  l imited.411 
The  problem i s  a l so  known as  the  d igi ta l  d ivide .  The fac t  tha t  
on ly a  re la t ive ly smal l  percentage  of  the  to tal  popula t ion  has  
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access  to  and  use  of  the  In ternet ,  u rged  Pres ident  Cl in ton ,  in  h i s  
2000 S tate  of  the  Union  Address ,  to  emphas ize  the  need  to  c lose 
the  gap  between  the  technology haves  and  have-nots ,  because  the 
Net  i s  becoming a  major  engine  of  economic  growth and those 
people  le f t  out  of  the  In ternet  revolu t ion  s tand  to  lose  out  on  the  
benef i t s  o f  a  wi red  nat ion .412 
Bes ides  access  to  the  equipment ,  par t i c ipa t ing in  on l ine 
reso lu t ion  a l so  requi res  cer ta in  sk i l ls  bo th  for  the  par t i es  and  the  
ODR pract i t ioner .  Par t i es  must  be  ab le  to  navigate  on  the  web  
and  par t ic ipa te  in  the  onl ine  procedure .  Thi rd  par ty neut ra l s  
mus t  a lso  ad just  the i r  sk i l l s  to  be  bet ter  su i ted  for  the  onl ine 
envi ronment .  Of  course  ODR providers  and  prac t i t ioners  have  an  
impor tant  ro le  in  de l iver ing meaningfu l  communicat ions  and  
bui lding t rus t ,  but  i t  requi res  d i f feren t  t ra in ing,  for  ins tance ,  the  
in terpre ta t ion  of  wr i t t en  communicat ions ,  which  a l though 
d i f feren t  f rom phys ica l  communicat ions ,  i s  a lso  poss ible .   
Many ODR s ys tems  may requi re  par t i es  in  a  d i spute  to  use  
advanced  technologica l  p la t forms  and  technology advances  
d i f feren t ly in  every count ry. 413 An onl ine  form of  communicat ion 
may in t imidate  some users  due  to  incomplete  knowledge on  new 
technologies  tha t  a re  cons tan t ly changing.  The argument  re la tes  
to  the  asymmetry o f  computer  exper t i se  accord ing to  which  the  
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par ty who i s  more  comfor tab le  wi th  computer  t echnology wi l l  be 
a t  an  advantage  as  compared  to  the par ty wi th  less  computer  
exper t ise .  The d i sadvantaged  par ty can  overcome th i s  d i ff icu l t y 
by h i r ing an  exper t  to  t ake  care  of  the  technica l  de ta i l s ,  but ,  th is  
would  add  cons iderab le  cos t s  making i t  a  l ess  des i rable  op t ion .414 
However ,  the  argument  tha t  ODR favours  those  who are 
fami l iar  wi th  computers  i s  los ing suppor t  s ince  the  number  of  
people  us ing computers  i s  increas ing and  ever yone becomes 
more  in  touch  with  technology.  This  argument  a l so  re la tes  more  
to  of f l ine  d isputes  than  d i sputes  tha t  a rose  in  the onl ine 
envi ronment  because  in  the  la t t e r  cases  i t  can  be  assumed tha t  i f  
the  par t i es  had  the  adequate  knowledge  to  t ake  par t  in  the  onl ine 
t ransact ion  tha t  gave  r i se  to  the  d ispute  they can  a l so  take  par t  
in  ODR.   
 
 
i i .  Lack o f  face- to- face encounters   
 
One of  the  grea tes t  d rawbacks  of  ODR is  cons idered  the  
lack  of  face- to- face  encounters .  It  i s  a rgued  tha t  in  t radi t ional  
ADR where  the par t i es  are  phys ica l l y present  dur ing the  
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procedure , 415 the  process  i s  more  ef f ic ien t  because  there  i s  a  
d i rec t  two-way informat ion f low.416  On the  cont rary,  on l ine 
communicat ion  cannot  fu l l y rep lace  f ace- to- face  conversa t ions  
and  therefore  lacks  the  ab i l i ty to  promote  impor tan t  va lues  of  
the  d i spute  reso lu t ion  process .417 In  an  onl ine  se t t ing,  
communicat ion  i s  d i s t r ibu ted  in  t ime and  the  as ynchronous 
nature  of  some forms  of  on l ine  communicat ion,  such  as  the  e-
mai l ,  can  crea te  an  uncer ta in  rhythm.  An emai l  sent  by one  par ty 
may be  answered  in  a  few minutes ,  days  or  weeks  wi thout  
knowing when.   
Fur thermore ,  the  d i s tance  of  on l ine  communicat ion  makes 
i t  harder  to  main ta in  the a t ten t ion and  focus  of  the par t i es .  
Whereas  in  t rad i t ional  ADR the  par t ies  are  in  the  same room 
which  makes i t  eas ier  for  them to focus  on the  reso lu t ion 
process ,  in  ODR “i t  i s  very easy for  par t i es  to  drop  out  or  
s tonewal l  the  o ther  s ide  and  i t  i s  harder  to  ensure  tha t  the  
par t i es  s tay engaged  wi th  the  process”. 418 The  d i s tance  of  on l ine 
communicat ion  and  the  fac t  tha t  par t i es  are  no t  in  the  same  room 
crea tes  concerns  about  the  inappropr ia teness  of  the  In ternet  
medium.  The concerns  re la te  to  the  d i f f icu l ty cont ro l l ing the  
condi t ions  of  the  procedure ,  s ince  the  lack  of  phys ica l  p resence  
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in  the  onl ine  process  can  make i t  d i f f icu l t  for  the  prac t i t ioner  to  
main ta in ef fec t ive  cont ro l  over  the  procedure ;  as  wel l  as  the  
inabi l i t y to  coord inate  (especia l l y in  mul t ipar ty d i sputes ) ,  which 
may cause  confus ion . 419  
But  more  impor tant ly the  concerns  re l a te  to  the  d i f f icu l ty  
of  bu i ld ing rappor t  be tween  the par t i es .  In  the  onl ine  
envi ronment  and  especia l l y when the  par t i es  use  non-verbal ,  
t ex tual  communicat ion  they tend  to  be  more  bus inessl ike  and  
therefore  bui ld ing rappor t  be tween  them of ten  does  not  come as  
na tura l l y on l ine  as  i t  might  face- to- face . 420 Fur thermore  many 
ADR methods are  cons idered  valuable  no t  jus t  for  the  outcome 
they produce  but  a l so  for  the i r  t ransformat ive  and  reconci l i a tory 
poten t ial .  For  ins tance  media t ion can  be  about  heal ing,  
educat ing,  in forming,  persuading,  open ing l ines  of  in terpersonal  
communicat ion  and a l lowing par t ies  to  reexamine  the  d ispute .  
However ,  the  lack  of  phys ica l  p resence  h inders  the  es tab l ishment  
of  t rus t  s ince  es tab l i shing t rus t  v ia  wr i t ing over  an  e lec t ronic  
d i s tance  i s  as  ef fec t ive  as  a  therap is t  t rea t ing a  pa t ien t  by 
reading her  journal .421 Fur thermore ,  i t  i s  a rgued  tha t  face  to  face 
in terac t ions  can  resu l t  in  a  ca thars i s  tha t  i s  l ack ing in  ODR, 
s ince  an  e lement  of  the  ca thars i s  i s  no t  s imply to  t e l l  one 's  
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s tory,  bu t  a l so  to  have  an  ef fec t  on  the  l i s tener ,  bu t  in  ODR the 
e lec t ronic  medium crea tes  d i s tance  f rom the  l is tener .  
With  many forms  o f  on l ine  communicat ion ,  mos t ly wr i t t en 
communicat ion  such  as  the  emai l ,  part i es  cannot  par t i c ipa te  a t  
the  same t ime,  making them unable  to  reac t  ins tan t ly or  a sk  for  
c lar i f i ca t ion ; 422 in ter ference  wi th  fo l low-up ques t ions  becomes 
harder  as  the  mat ter  i s  in  genera l  more  terse ly promoted .  Ins tead 
communicat ion i s  based  on  larger ,  more  complex  messages  
wi thout  the  ab i l i ty to  in ter rupt  the  o ther  par ty and  provide  
verbal  a f f i rmat ion of  the i r  unders tanding. 423 Fur thermore ,  the 
fac t  tha t  communicat ion  in  ODR is  recorded  and  arch ived  can 
h inder  the  reso lut ion  of  the  d i spute  i f  a t  any poin t  dur ing the  
process  there  i s  hos t i l i t y be tween  the  par t i es  and  exchange of  
insu l t s ;  these insu l ts  wi l l  a lso  be  arch ived  and  recorded  and  wil l  
remain  a  cons tan t  reminder  which  may not  a l low par t ies  to  move 
on  towards  a  resolu t ion .424 This  i s  t ruer  especia l l y for  t ex tual  
communicat ion ;  as  the  Lat in  proverb  goes  “Verba  volan t ,  scr ip ta 
manent”  which  means  "spoken  words  f l y away,  wr i t t en  words 
remain" .  
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Body language,  tone  of  vo ice  and  fac ia l  expressions  which 
are  impor tan t  components  and  can  give  an  ex t ra  qual i t y to  
communicat ions ,  a re  absent  in  some forms  of  on l ine  
communicat ion .425 The  rep lacement  of  face  to  face  contac t  by 
means  of  communicat ion  such  as  the  emai l  i s  d i f f icul t  to  give  
any weight  to  emot ion .  It  i s  harder  to  use  “ in tu i t ive  cues  of  bod y 
language,  fac ia l  express ions  and  verbal  tonal i ty,  as  c yberspace  
curren t ly comes  wi thout  a l l  f ive  senses  a t tached”. 426 The  absence 
of  non-verbal  cues  makes  i t  eas ier  to  perce ive  messages  out  of  
contex t  and  crea te  misunders tandings .427 
Misunders tandings  may occur  because  one  par ty ma y not  
express  wel l  in  wr i t ing and  the  message  ma y be  unders tood  
under  a  d i f feren t  in tend  or  because  the  o ther  par ty mis reads  the  
ac tual  in tend ,  no mat ter  how wel l  wr i t t en ,  o r  f ina l l y 
misunders tandings may occur  because  of  the  prac t i t ioner’s  
inabi l i t y to  f i l t e r  the  messages  between  the  communicat ions  wi th 
the  par t i es .  Non-verbal  communicat ion  may work  agains t  the 
development  of  t rus t  in  on l ine  communicat ion  because  such  an  
absence  develops  gaps  in  communicat ion  and  crea tes  an  
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atmosphere  of  uncer ta in ty.  This  ambigui ty leads  par t i es  to  of ten 
ignore  each  o ther  and  possib ly assume mal ice .   
Fur thermore ,  a l though the  ab i l i t y to  conduc t  
s imul taneously research  onl ine  al lows par t ies  to  ver i fy much of  
the  informat ion  exchanged ,  however ,  in  on l ine  communicat ion  
par t ies  are  more  l ike ly to  l i e  to  each  o ther  because  l i es  can  be  
harder  to  de tec t .   The  d i s tance  of  on l ine  communicat ion  and  
even  more  the  use  o f  t ex tual  communicat ion  make i t  eas ier  to  l i e  
than  in  of f l ine communicat ion ,  where  nonverbal  cues  may help  
detec t  a  l i e .428 Lies  can  crea te  d i s t rus t  be tween  par t ies  and  h inder  
ef fec t ive  communicat ion .   
For  a l l  these  reasons ,  the  lack  of  F2F  communicat ion  was  
unt i l  recent ly cons idered  the  grea tes t  d rawback  of  ODR to  the  
ex tent  tha t  i t  was  cons idered  the  main  reason  why d i spute 
reso lu t ion  could  not  work  in  the  onl ine  envi ronment .  However ,  
th i s  assumpt ion  has  been  proven wrong by success fu l  ODR 
providers ,  such  as  the  “UDRP” and  “SquareTrade” .429 
Fur thermore ,  these  proposed  d i f f icu l t ies  re la te  more  c lose ly to  
o lder  and  out -dated  forms  of  on l ine communicat ion .  Newer  
forms  l ike  v ideoconferencing and  o ther  on l ine  technologies  tha t  
a re  developed  wi th an  ex t raordinary ra t e  compensate  for  the  lack  
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of  face  to  face  con tac t .  Unt i l  recent ly the  objec t ion  of  the  lack  
of  face- to- face  contac t  was  accompanied  by the  inabi l i t y of  
t echnology to  provide  v ideoconferencing. 430 Today,  when 
in ternet  speed  has  reached  unpreceden ted  heights  and  cameras  
and  sof tware  are  eas i l y access ib le  and  ex t remely easy t o  use ,  
v ideoconferencing seems as  an  obvious so lut ion  to  the  problem. 
Fur thermore ,  ODR can  provide  var ious  ICT tools  to  fac i l i t a te  
ef fec t ive  communicat ion .   Even  tex tual  communicat ion  may not  
be  cons i s ted  s imply by the  use  of  words  but  a l so  by the  use  of  
images ,  graphics ,  shapes ,  symbols  and  even  co lors  could  be  used  
to  represent  emot ions ,  c rea t ing a  un ique  “screen- to-screen”  
communicat ion .431  
On the  o ther  hand ,  one  could  a l so argue  tha t  face- to- face  
communicat ions  tend  to  favour  those  who are  ph ys ica l l y 
a t t rac t ive  and  bet ter  a r t i cu la ted ,  and  i t  can  crea te  b ias  in  t e rms 
of  re l igion ,  sex ,  na t ional i t y or  looks . 432 In  th i s  case ,  cer ta in  
forms  of  ODR may provide  a  solu t ion  for  people  who fee l  more  
comfor tab le  avoiding face  to  face  communicat ion  and  otherwise  
would  not  reach  out  to  a l te rnat ive  d i spute  reso lut ion.433 
Fur thermore ,  F2F communicat ion  i s  no t  a lways  necessary or  
prac t ica l  to  resolve  onl ine  di sputes  and  lacks  o ther  advantages  
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l ike  the  abi l i t y o f  ca lming down the  par t i es  which  i s  an 
impor tant  advantage  of  o ther  forms  of  communicat ion  such  as  
asynchronous  communicat ion  v ia  e-mai l .   F inal ly,  as  in  the 
of f l ine  wor ld ,  a l so  in  the  onl ine  wor ld  the  ef fec t iveness  of  the  
reso lu t ion  process  depends  on the  way the  avai lab le  tools  are  
used  by the  par t i es  and  the  provider ;  the  process  wi l l  be 
ef fec t ive  i f  the  too ls  are  used  appropr ia te ly and  correc t l y,  bu t  i f  
mishandled  can  crea te  new problems and  chal lenges .  
 
 
B.  Authent ici ty ,  data  secur i ty  and  conf ident ia l i t y  
 
Some of  the  major  concern  about  ODR have to  do  with  the  
au thent ic i t y of  ident i t i es  and  documents ,  the  secur i t y of  
e lec t ronic  communicat ion ,  dur ing the exchange of  documents  
and  data  ( for  ins tance ,  th rough the  exchange of  e-mai l s )  434 o r  
dur ing d i scussions  conducted  through v ideoconference , 435 and  the 
conf ident ia l i t y of  the  procedure .  The main  concern  i s  that  users  
cannot  be  sure  that  the  da ta  sen t  and  received  in  the  v i r tua l  
wor ld ,  wi l l  no t  be  tampered  with  or  become access ib le  to  
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unwelcome eyes .  ODR par t ies  need  to  be  assured  tha t  the i r  
communicat ions  are pro tec ted  f rom external  par t i es  to  encourage  
open  par t ic ipa t ion .  
As  far  as  the au thent ic i ty goes ,  cont rary to  t rad i t ional  
ADR where  mos t  interac t ions  occur  in  person ,  in  ODR i t  might  
be  d i f f icu l t  be  cer ta in  about  the  ident i t y of  a  person ,  for  
example  the  sender  of  an  e-mai l .  In ternet  users  may use  d i f feren t  
n icknames  (pseudonyms)  or  s imply d i sguise  the i r  ident i t y.  In  
cyberspace ,  as  the  saying goes ,  "no  one  knows you ' re  a  dog".  Fo r  
ins tance ,  th is  re la tes  to  In ternet  romances  s tar ted  in  chat  rooms 
and  car r ied  out  over  e-mai l ,  in  which  one  par t ic ipant  of ten f inds  
out  the  o ther  i s  no t  the  woman of  hi s  dreams,  bu t  poss ibly not  
even  h i s  sex  of  preference . 436 However ,  t echnology has  managed  
to  f ind  solu t ions  based  on  authent ica t ion  sof tware  such  as  d igi ta l  
s ignatures ,  “which  are  codes  tha t  a re  embedded  in  a  message  tha t  
can  be  employed  to  au thent ica te  i t s  o r igin” . 437 ODR providers  
and  prac t i t ioners  mus t  t ake  cer ta in  precaut ions  and safeguards  to  
ensure  the  par t i es  are  who they sa y they are ,  and  tha t  the  ideas  
d i scussed in  the  vi r tua l  forum are  pro tec ted  f rom mal ic ious  
d i sc losure .  
For  an  ODR procedure  to  be  success fu l ,  conf ident ia l i t y i s  
essen t ia l .  As  previous ly seen ,  conf ident ia l i t y i s  one  of  the 
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greates t  advantages  tha t  make al ternat ive  di spute  reso lu t ion  
more  a t t rac t ive  than t rad i t ional  d i spute  reso lu t ion ,  i . e .  l i t iga t ion .  
Where  l i t iga t ion  i s  a  publ ic  af fa i r ,  se t t l ement  resul t ing f rom 
ADR is  pr ivate  and  comple te ly conf ident ia l  and  ensuring th i s  
same level  o f  conf ident ia l i t y in  cyberspace  i s  essen t ia l  to  ODR’s  
success .   
Dur ing the  onl ine  communicat ion  the  ODR provider  
crea tes  d igi ta l  f i l es  conta ining informat ion .  Informat ion 
arch iv ing i s  one  of  the  advantages  of  ODR and a  permanent  
record  of  the  sess ion  helps  the  par t i es  document  each  s tage  of  
the  process  l ead ing to  the  se t t l ement  of  each  i ssue and  the 
overa l l  d i spute .438  However ,  th is  in format ion  must  be  pro tec ted 
f rom thi rd  in t ruders  and  dele ted  for  defau l t  a t  the  end of  the 
process ,  except  perhaps  some non-personal  da ta  for  s ta t i s t i cal  
analys i s .  Otherwise ,  par t i es  may be  af ra id  of  shar ing 
conf ident ia l  in format ion  especia l l y in  a  t ex tual  form,439 i f  t here 
are  no  guarant ies  of  pr ivacy and  conf ident ia l i t y.  The absence  of  
such  assurances  may prevent  the  development  of  honest  on l ine  
                                                          
438
 “To transfer the data over the Internet there are numerous temporary copies made along the 
way. This is inherent to the nature of the Internet. It is necessary to make copies on the routers 
when transferring data from one computer to another, to make copies when downloading or 
uploading Information. In Cyberspace communication takes place through constant copying. 
When the confidentiality has been guaranteed by means of encryption, the fact that the Internet is 
built up from copies also has its advantages. The complete written file is accessible to both parties 
and the mediator at all times to check certain details or to see how things are. It is not necessary to 
take notes because everything is already written down”. See HEUVEL V. D. Esther, op. cit., p. 15. 
439
 “Many people have had the experience of an email written months (if not years) before coming 
back and later embarrassing them”. See RULE Colin, op. cit., p. 81. 
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exchanges  in  Cyberspace . 440 Whereas  in  t rad i t ional ,  o f f l ine  ADR 
“i t  i s  much harder  to  sur rep t i t iously capture  communicat ions  
through the  use  of  voice  record ing devices  or  s imi lar  
t echniques” ,  441 in  ODR,  concerns  about  pr ivacy and 
conf ident ia l i t y of  the  communicat ion may ser ious ly d i scourage  
poten t ial  par t i c ipants .  Therefore ,  i t  mus t  not  be  possib le  for  
unknown th i rd par t ies  to  in tercept  messages ,  o r  for  the  par t i es  to  
t amper  wi th the  conten t  of  the  messages .   
Another  prerequis i te  for  ODR is  the  secur i t y o f  
communicat ions .  “Computer  v i ruses  and  worms lead us  to  
ques t ion the value  and  re l iab i l i ty of  the  onl ine  envi ronment .”442 
One mus t  keep  in  mind  tha t  no  communicat ion  method i s  
abso lu te ly secure  and  even  paper  documents  can be  intercepted ,  
copied  or  o therwise  compromised.  Fur thermore ,  t echnology has  
cons iderab ly improved  over  the  past  severa l  years  producing  
secur i t y mechanisms  to  ensure  the  secur i t y and  conf ident ia l i t y of  
exchanges . 443  
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 GOODMAN W. Joseph, The Pros And Cons of Online Dispute Resolution: An Assessment of 
Cyber –Mediation Websites, Duke Law and Technology Review, 2003, pp. 10- 13. 
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 RULE Colin, op. cit., pp. 81, 82. 
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 LARSON A. David, Online Dispute Resolution: Technology Takes a Place at the Table, 
Negotiation Journal, vol. 20, 2004, p. 131. 
443
 “Protocols such as SSL, S-HTTP and SET that ensure the confidentiality and authenticity of 
exchanges by encrypting the data; firewalls that make it possible to screen the flow of information 
between an internal network and a public network and thereby neutralize attempts to penetrate the 
internal system from the public network; access to an ODR platform that is protected by a 
password, and managed and protected by the service provider; internal messaging tools so as to 
avoid the use of unprotected email, and the Secure Multipurpose Internet Mail Exchange Protocol 
(S/MIME), which makes it possible to authenticate the origin of every email while ensuring the 
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One way to  provide  secur i t y i s  th rough the  use  of  web-
page communicat ion  ins tead  of  the  lesser  secure  e-mai l  
communicat ion ,  s ince  in  web-page  communicat ion  par t ies  are  
provided  wi th  a  secure  password  tha t  l imi t s  unauthor ized 
access . 444 Another  way curren t ly used  to  grea t  ex tend  to  provide 
conf ident ia l i t y and  data  secur i t y i s  encrypt ion . 445 Encryp t ion 
a l lows  the  par t i es  and  ODR provider  to  communicate  and  
exchange informat ion  wi thout  r isk ing a  breach  of  conf ident ia l i t y 
by unauthor ized  part ies .446 The  mos t  common encrypt ion  methods 
are  the  use  of  “Hyper  Tex t  Transfer  Pro tocol”  (h t tp) ,  p lus  
“Secure  Socket  Layer”  (SSL)  which  i s  indica ted  by a  domain 
name preceded  b y “h t tps”  and  d i splaying a  lock  symbol  in  the  
corner  of  the  user ’s  screen ,  and  the  “Publ ic  Key Inf ras t ruc ture”  
(PKI)  encr ypt ion  sys tem,  which  i s  comprised  of  a  publ ic  key 
(held  by the  c l ien t  and  server)  and  a  pr iva te  key (held  
exclus ively by the  c l ien t )  so tha t  only c l ien t s  can  decode the  
                                                                                                                                                               
confidentiality and integrity of its content, thereby making it very difficult for the sender to 
repudiate it or the addressee or a third party to forge it (electronic signature can also serve the 
same purposes)”. See BENYEKHLEF Karim and GELINAS Fabien, op. cit., p. 84. For instance, 
“Cyber Settle blind-bidding process encrypts all communications using a 128-bit SSL and Smart 
Settle uses OpenSSL algorithms with a 168-bit triple-DES encryption algorithm”. See PONTE M. 
Lucille and CAVENAGH D. Thomas, op. cit., p. 41. 
444
 “However, there is no foolproof way to prevent parties from copying information off of their 
screen for later use. Even if the parties are prevented from cutting and pasting text, they can still 
take a screen capture of the text.” See RULE Colin, op. cit., pp. 81, 82. 
445
 “Encryption is the automated process of making data inaccessible to unauthorized people by 
means of an algorithm and a key”.  See HEUVEL V. D. Esther, op.  cit., p. 15. 
446
 RABINOVICH-EINY Orna, Going Public: Diminishing Privacy in Dispute Resolution, 
Virginia 
Journal of Law and Technology, vol. 7, 2002, p. 43. 
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in format ion  us ing both  keys . 447 In  Europe,  a l though there  are  is  
s t i l l  d rawbacks  wi th  the  use  of  encryp t ion ,  i t  i s  a rgued  tha t  EU 
data  pro tec t ion  law requi res  the  use  of  encr ypt ion  in  order  to  
ensure  the  conf ident ia l i t y of  the  procedure . 448 In  conclus ion,  
there  are  concerns  about  secur i t y,  conf ident ia l i t y and  pr ivacy o f  
on l ine  communicat ion ,  bu t  there  are  a l so  so lu t ions  to  the  
chal lenges .  It  i s  essen t ia l  for  ODR provides  to  t ake  al l  the 
necessary s teps  to  ensure  the  safeguard ing of  on l ine  
communicat ion .449 
 
 
C.  Enforcement  o f  ODR decis ions  and  Sel f -en forcement  
mechanisms 
 
One of  the  major  i s sues  re la ted  to  ODR is  the  one 
concern ing the  compl iance  of  the  par t ies  wi th the resu l t  o f  the  
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 CORTES Pablo, op. cit., pp. 84, 85. 
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 For instance, “In France, encryption was long only used by the military. Until 1996, French law 
was restrictive regarding the use of encryptions, it has been relaxed but after a certain level of 
encryptions, user are submitted to an obligation of declaration or prior authorization if the 
technology used exceeds a certain level of bits. However, restrictions on the use of encryption 
technologies should be eliminated due to the implementation of the EU Directive on a Community 
Framework for Digital Signatures which prevents all EU Member States from not recognizing the 
validity of an electronic writing. In France, it was done by the law n°2000-230 of March 13 2000 
and the Décret d’application of March 31 2001. In the UK, in May 2001, the government was still 
consulting for the implementation of the e-sign directive”. See MANEVY Isabelle, op. cit., pp. 30, 
31. 
449
 RULE Colin, op. cit., pp. 81, 82. 
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reso lu t ion  procedure .  How can  compl iance  wi th  the  outcome of  
the  d i spute  reso lu t ion  process  be  ensured?  The problem becomes  
even  grea ter  in  e-commerce  d i sputes  and  in  genera l  in  cross -
border  d i sputes .  Firs t ,  a  di s t inc t ion  mus t  be  made between  the 
methods  of  ODR,  rela t ing to  the  ef fec t  o f  the  process ,  to  b inding 
and  non-b inding ODR methods .  In  the  former  ca tegor y there  i s  
b inding onl ine  arb i t ra t ion ,  which  can  produce  a  b inding arb i t ra l  
award  and  secure  the  compl iance  of  the  los ing par ty and  the  
enforcement  of  the  award .  Especia l l y for  cross -border  d isputes ,  
a rb i t ra l  awards  are  usual ly eas ier  to  enforce ,  because  of  the  
ex is t ing in ternat ional  t rea t ies ;  the  winning par ty has  on ly to  
in i t i a te  enforcement  proceedings  by app lying for  an  exequatur .450 
However ,  a t  th i s  po in t  b inding onl ine  arb i t ra t ion  wi l l  no t  be  
examined  s ince  th i s  t ask  wil l  t ake  p lace  in  the  re levant  sec t ion .  
In  the  la t t e r  ca tegory of  non-b inding ODR methods there 
are  main ly onl ine  negot ia t ion ,  onl ine  media t ion  and  non-b inding 
arb i t ra t ion .  These  methods ,  a l though present  a  l esser  degree  of  
formal i t y,  unfor tunate ly a l so  present  a  s ign i f ican t  problem, 
which  i s  the  enforcement  of  the i r  ou tcomes .  A major  i s sue  wi th  
a l l  ODR methods except  b inding arb i t ra t ion  i s  tha t  these  
mechanisms  may prove  inef fec t ive ,  when par t ies  do  not  comply 
voluntar i l y wi th  the  outcome,  which  is  no t  b inding.  There  i s  o f  
course  a  majori t y of  cases  where  i t  i s  in  both  par t i es ’  bes t  
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in teres t  to  reso lve  the  d i spute  in  a  f ina l  way and  wi thout  fur ther  
compl ica t ions .  But ,  there  are  o ther  cases  where  one  par ty might  
no t  be  wi l l ing to  comply voluntar i l y wi th  the  outcome of  the  
process .  Even  when par t ies  in i t i a l ly vo luntar i l y agree  on  a  
se t t l ement ,  compl iance  may be  expected ,  bu t  i t  cannot  be  a lways  
assured .  
In  non-b inding ODR methods  the  outcome of  the  procedure  
can  be  non-b inding a t  a l l ,  in  which  case  wi thout  the  voluntar y 
compl iance  of  the  par t i es ,  there  i s  no thing more  to  be  done.  But ,  
in  mos t  cases  the  outcome can  become b inding as  a  cont rac t ,  o r  
o therwise  known as  a  b inding se t t l ement  agreement . 451 Yet ,  a  
b inding se t t l ement  agreement  does  not  rea l l y so lve  the  problem 
because  again  wi thout  the  voluntary compl iance  of  the  par t i es ,  
the  only wa y to  en force  the  outcome would  be  to  go  to  cour t .  
However ,  th i s  solu t ion  leads  to  the  same judic ia l  rou te  tha t  the 
par t i es  hoped  to  avoid ,  defea t ing the ac tual  purpose  of  ODR.  
Without  vo luntary compl iance ,  the  winning par ty has  to  go  to  
cour t  and  s tar t  a  new cour t  ac t ion ,  no t  s imply enforcement  
proceedings ,  as  in  the  case  of  b inding awards .  However ,  th is  
process  i s  h ighly t ime and  cos t  consuming,  which  may 
                                                          
451
 “This type of enforcement mechanism (a binding settlement agreement) could be implemented 
either unilaterally e.g. only the merchant could agree to be bound by the result of the ODR 
procedure which would be easier to enforce by court because it would be protective the consumer. 
It could be implemented bilaterally and be binding on both parties. Generally speaking such are 
binding in US, UK and France as contracts, which can be sued upon under national law if they are 
not complied with. In the European Union, the resulting judgment could then be enforced in all 
other Member States under the Brussels Convention”.  See MANEVY Isabelle, op. cit., p.29. 
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discourage  the  winning par ty f rom seeking enforcement ,  
especia l l y in  low value  d i sputes  which i s  the  common case  in  e-
commerce .  Fur thermore ,  in  cross  border  d i sputes  the  problem i s  
even  grea ter  due  to  h igher  cos t s  and  complex  jur isd ict ional  
i s sues .  In  cross -border  d i sputes ,  due  to  the  grea ter  expense  and  
legal  complexi t i es ,  “ the  winning par ty wi l l  have  only l imited 
incent ives  to  go  to  cour t ,  and  the  los ing par ty wi l l  a l so have  
only l imi ted  incent ive  to  obey the  cont rac t ,  because  i t  i s  
un l ike ly to  become enforceable” . 452 Consequent ly,  the  voluntary 
nature  of  non-b inding ODR methods  when combined wi th 
unwi l l ingness  of  the  los ing par ty t o  comply can  crea te  an  
absence  of  enforceabi l i t y for  ODR set t l ements  wi th  no  
prac t ica l l y avai lab le  so lu t ion .  For  these  reasons ,  ODR’s  lack  of  
enforcement  mechanisms  i s  cons idered  one  of  i t s  grea tes t  
shor tcomings .  
One propos i t ion  to  overcome th i s  problem i s  to  support  
ex t ra- jud ic ia l  ODR by cour t s  which  wi l l  opera te  as  secondary 
en t i t i es  and  enforce  outcomes  reached  through ODR methods .  
One such  example  would  be  the  onl ine  appeal  processes  
proposed  for  the UDRP;  however ,  “ these  proposals  faced  
cr i t i c i sms  based  on perce ived  delays ,  expenses ,  ease  of  abuse  
and  lack  of  f ina l i ty” . 453 Consequent ly,  in  ODR outcomes are 
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enforced  wi thout  recourse  to  the  cour ts ,  th rough what  i s  known 
as  se l f -execut ion  or  o therwise  as  se l f -enforcement  mechanisms.  
Under  c i rcumstances ,  these  mechanisms  can  give  the  outcome of  
a  non-b inding ODR method,  b inding force .   
There  are  bas ica l l y th ree  ways  by which  a  deci s ion  ar i s ing 
out  of  a  vo luntary ODR procedure  can  be  enforced  wi thout  the  
need  for  a  cour t  deci s ion but  ins tead  wi th  low cost s  and 
convenience .  Each  of  these  ways  requi res  tha t  the  ODR provider  
has  exclusive  cont ro l  over  one  of  the  t hree  corresponding th ings .  
The provider  may have  technica l  cont ro l ,  f inancia l  contro l  o r  
cont ro l  over  reputat ion .   Se l f -enforcement  can  be  d ivided  in to 
two ca tegor ies ;  di rec t  se l f -enforcement  and indi rec t  se l f -
enforcement .  In  d i rec t  se l f -enforcement  the  ODR provider  
cont ro l s  the  resources  a t  p lay and  par t icu lar ly has  e i ther  
t echnica l  (UDRP) or  f inancia l  cont rol  (escrow,  chargebacks) ,  
whereas  in  ind i rec t  se l f -enforcement ,  incent ives  are  crea ted  for  
the  los ing par ty to  comply voluntar i l y,  for  example  through the  
use  of  “ t rus tmarks ,  reputa t ion  management  and  ra t ing sys tems ,  
publ ic ly access ib le  repor t s ,  exclusion  of  par t i c ipants  f rom 
marketp laces ,  and  payments  for  de la y in  per formance” . 454 The 
examinat ion  of  these  mechanisms  a t  th i s  po int  o f  the  thes i s  i s  
essen t ia l  because  these  mechanisms ,  in  more  than  one  ro le ,  wi l l  
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be an  in tegra l  par t  o f  the  proposed  ODR sys tem that  fo l lows  in  
the  second par t  o f  th i s  thes i s .  
 
 
i .  Sel f -en forcement  mechanisms  based on  Technical  
contro l  
 
ODR decis ions  can be  made se l f -enforc ing in  few cases  
when the  ODR provider  has  t echnica l  cont ro l .  The mos t  
representa t ive  example  in  thi s  case  i s  the  se l f -enforcement  
mechanism appl ied by the  UDRP procedure  for  the reso lut ion  of  
domain  name d isputes .  However ,  th i s  i s  a  par t i cu lar  s i tua t ion 
where  the  ICANN has  unique  cont ro l  over  domain  names  and  the  
power  to  bind  regis t ran ts  to  cancel  or  t ransfer  domain names 
depending on  the  outcome of  the  d i spute . 455 “Ten  days  af te r  the 
deci s ion  by the  panel  of  exper t s ,  the domain  name i s  e i ther  
cancel led  or  t ransfer red  to  the  winning par ty,  b y the  regis t rar  
tha t  regi s tered  the domain  name and  exerc i ses  t echnica l  cont ro l  
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 “The success of the UDRP as an ODR model for domain names rests on getting disputants to 
use the UDRP and its efficient self-enforcement mechanism. This self-enforcement mechanism 
may not be available for some types of disputes, such as mainstream disputes arising out of a 
transaction between an online vendor and a buyer; except if there is the collaboration of entities 
that could enforce the outcome, for instance, the payment service (e.g. VISA or PayPal) or if a 
dispute arouse on a third party platform or other intermediary, such as disputes arising out of 
market places (e.g. eBay) or disputes originated from information posted on mass collaboration 
sites (e.g. Facebook and Wikipedia)”. See CORTES Pablo, op. cit., pp. 167, 168. 
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over  the  regis t ra t ion” . 456 There  i s  an  except ion  in  the  case  legal  
p roceeding have  been  in i t i a ted ,  bu t  the  h igh  cos t  o f  l i t iga t ion  
and  the  shor t  t ime per iod  make se l f -enforcement  the  major i t y 
ru le . 457 The  UDRP example  wi l l  be  examined  fur ther  in  the 
second par t  o f  the  thes i s .  
 
 
i i .  Sel f -en forcement  mechanisms  based on  Reputa t ion 
incent ives  
 
In  C2C and B2C disputes  one  ef fec t ive  way to  ensure  the  
compl iance  of  the  par t i es  wi th  the  outcome of  the  ODR process  
i s  based  on  the  reputa t ion  of  ind iv idual  buyers  or  se l lers  or  
companies .  Bas ica l ly,  the  reputa t ion  of  users  i s  l inked  wi th  the i r  
per formance and  the  compl iance  to  bo th  the  ODR procedure  and  
i t s  resu l t ,  so  that  fa i lu re  to  comply would  harm thei r  reputa t ion .  
This  in  tu rn  would  hamper  the  user ’s  t rus twor thiness  and 
consequent ly the  sa les  in  the  v i r tua l  marketp lace .  Therefore ,  
ho ld ing a  good reputa t ion  i s  an  incent ive  to  comply.   
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1.  Feedback  sys tems  
 
Feedback  sys tems  provide  informat ion about  the  re l iab i l i t y 
of  on l ine  users  based  on  exper ience  and  comments  of  former  
users  f rom previous t ransact ions .  They are  be ing used  mos t ly by 
onl ine  auct ion  s i t es  where  there  i s  no  o ther  v iab le  way fo r  users  
to  adequate ly assess  each  o ther .  Rat ings  a l low t ransact ion  
par t ies  “who do  not  know each  o ther  to  see  a  record  of  the o ther  
s ide’s  posi t ive  or  negat ive  feedback  f rom pr ior  t ransact ions”.458 
Pos i t ive  feedbacks  increase  the  users ’  conf idence  and  the  des i re  
to  acqui re  pos i t ive feedbacks  fac i l i t a tes  compl iance .  This  was  
c lear ly shown by e -bay,  where  compl iance  wi th  the  outcome of  
the  ODR process  i s  ensured  to  a  h igh  ex ten t  because  of  what  has  
become known as  the  “eBay Law”.  E-Bay uses  a  Feedback  
sys tem, 459 which  incent iv izes  market  par t i c ipants  to  be  on  the ir  
bes t  behavior .  Whenever  one  of  the  par t i es  does  not  comply,  i t  
has  as  a  resu l t  a  negat ive  feedback ,  which  in  tu rn  hurt s  that  
par ty’s  reputa t ion  and  has  a  negat ive  ef fec t  in  the  ab i l i t y o f  
o thers  to  t rus t  and  se lec t  tha t  par ty for  fu ture  t ransact ions .  
Therefore ,  the  los ing par ty fee l s  compel led  to  comply in  order  
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 RULE Colin, op. cit., p. 102. 
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 “Currently eBay houses more than four billion feedback ratings left by transaction participants 
for each other… EBay assigns parties a “star” based on how many positive reviews they have 
received. For example, if the seller has 10 to 49 positive ratings, they get a yellow star and if the 
seller has 50 to 99 positive ratings they get a blue star. A seller with a million or more positive 
ratings is entitled to a ‘shooting silver star’”. See DUCA D. Louis, RULE Colin, LOEBL Zbynek, 
op. cit., pp. 66, 67, 68.  
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not  to  j eopard ize  i t s  posi t ion  in  the eBa y communi ty.  In  a  
s imilar  fash ion  work  the  compliance  incent ives  known as  
“b lackl i s ts” .460 As  one  can  guess  by th i s  mechanism’s  se l f-
ev ident  name,  names  publ i shed  in  a  b lackl i s t  a re  par t i es  that  
fa i l ed  to  comply wi th  d i spute  reso lu t ion  deci s ions .  This  a l lows  
users  to  in form themselves  about  those  users  and  avoid  
t ransact ing wi th  them and  consequent ly the  fear  of  be ing  
b lackl i s ted  compels  compl iance .   
 
 
2.  Trustmarks  
 
Par t i cu lar ly in  the  case  of  B2C disputes ,  a  way to  ensure  
the  compliance  of  the  companies  i s  through af f i l i a te  programs.  
The use  of  t rustmarks  and  sea l s  provides  web t raders  wi th  the 
necessary incent ives  to  comply.  “A bus iness  s i t e  gran ted  a 
Trus tmark  cer t i f i es  tha t  i t  compl ies  wi th  a  cer ta in  code  of  
conduct  tha t  p rovides  for  ODR and for  compliance  wi th  the 
resu l t ing deci s ions” . 461 If  a  company d i sp lays  the  Trus tmark  or  
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 For instance “The Consumer Complaint Board in Denmark states that 80 per cent of its 
decisions are voluntarily complied with by the businesses. The remaining decisions are published 
in a blacklist of defaulters on the consumer agency’s website. This strategy of ‘naming and 
shaming’ has led to eventual compliance with an additional 30 per cent of the remaining 
decisions”. See CORTES Pablo, op. cit., pp. 82, 83. 
461
 KAUFMANN-KOHLER Gabrielle, op. cit., pp. 453, 454. 
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the  sea l  o f  an  ODR provider ,  i t  means  tha t  the  company in  case  a  
d i spute  ar i ses  wi l l  agree  to  reso lve  the  d i spute  th rough tha t  
p rovider  and  consequent ly wi l l  comply wi th  the  outcome of  the  
process .  In  case  the  company fa i l s  to  comply,  the  ODR provider ,  
in  co l labora t ion  wi th  the  appropr ia te  cont ro l l ing en t i t y,  wi l l  
remove the  Trus tmark .   
The  Trus tmark  increases  the  consumers’  t rus t  in  the  
company tha t  d i splays  i t  and  reassures  them that  in  case  a  
t ransact ion  goes  awry there  wi l l  be  a  secure  and  re la t ive ly eas y 
way to  reso lve  the  d i spute .  Therefore ,  i t  increases  the  chance  
tha t  consumers  wi l l  choose  tha t  company for  the i r  t ransact ion.  
The threa t  o f  removing the  Trus tmark  and  losing the  t rus t  
accompanied  by i t  c rea tes  the  company’s  incent ive  to  comply 
wi th  the  outcome of  the  ODR process .  At  European level  
Trus tmark  providers  inc lude  “Trus ted Shops” ,  “Euro-Label” ,  
“Trus tUK” and  “WebTraderUK”.  In  the  US the  most  popular  are  
the  “Bet ter  Bus iness  Bureau”  (BBB)  and  “TRUSTe”.  There  have  
a l so  been  a t tempts  for  the  es tab l i shment  of  an  in ternat ional  
Trus tmark  scheme such  as  the  “Global  Trus tmark  All iance”  
(GTA). 462 
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 CORTES Pablo, op. cit., pp. 59- 64. 
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i i i .  Sel f -en forcement  mechanisms  based on  Financia l  
contro l  
 
ODR decis ions  can be  enforced  when the  ODR provider  
has  cont ro l  over  the  f inances .  Methods  of  enforcement  re lyin g  
on  money inc lude  se t t ing up   “ judgment  funds”  to  cover  the  
outcome of  ODR proceedings ,  o r   escrow accounts  opera ted  by a  
secure  th i rd  par ty which  holds  temporar i l y the  funds  of  a  
t ransact ion  unt i l  i t  i s  comple ted  or  any d i sputes  are  se t t l ed ,  as  
wel l  as  charge-back  agreements  wi th  cred i t  card  companies .    
Escrow accounts ,  where  a  secure  th i rd  par ty holds  the  
funds  unt i l  the goods  are  de l ivered ,  “help  to  solve  the  problem 
of  f raudulen t  se l le rs” . 463 Credi t  card  chargebacks  are  bas ica l l y 
agreements  be tween  ODR providers  and  cred i t  card  companies .  
Accord ing to  these chargebacks  agreements ,  when a  buyer  has  
used  a  cred i t  card  to  pay for  a  t ransact ion ,  the  cred i t  compan y 
reserves  the  au thor i t y to  charge  back  the  amount  of  the  
t ransact ion  to  the  buyers  account  depending on  the  deci s ion  of  
the  ODR provider .   
Chargebacks  mechanisms  are  used  not  on ly for  on l ine  
t ransact ion  but  a l so  for  of f l ine  t ransact ions  and  genera l l y fo r  
any t ransact ion  in  which  the  buyer  uses  a  cred i t  card ,  such  as  
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payments  in  commercia l  s tores  and  reservat ions  of  ho te l  rooms.  
Chargebacks  mechanisms  are  widely u t i l ized  throughout  the  
wor ld  and  suppor ted  by the  mos t  re l i ab le  cred i t  card  companies ,  
such  as  “Visa” ,  “Mas ter  Card”  and  “American  Express” .464  Af ter  
the  purchase ,  i f  a  d i spute  ar ises  the  consumer  can  in i t ia te  the 
chargeback  mechan ism.  The consumer not i f i es  the  cred i t  card  
company,  which  t ransfers  back  the  money f rom the  se l ler  to  the  
buyer’s  account  un t i l  the  t ransact ion  takes  p lace  or  the  poten t ia l  
d i spute i s  reso lved .  The mos t  common reasons  tha t  may lead  to  a  
chargeback  are  the  non-del ivery of  goods  or  serv ices ,  the  
de l ivery of  goods  or  serv ices  tha t  do not  match  the  descr ip t ion 
and  the  process ing of  charges  tha t  do  not  match  the  amount  of  
the  t ransact ion .  These  chargeback  mechanisms  are  usefu l  for  
consumers  no t  only because  cred i t  cards  are  the  main  method 
used  to  t ransfer  money onl ine ,  bu t  a l so  because  they don’ t  
requi re  ev idence  f rom the  consumer  and  the  burden  of  proof  l i es  
en t i re ly on  the  se l ler .  Only i f  the  sel ler  succeeds  to  provide 
subs tant ia l  p roof ,  the  bank  makes  the payment .  Bas ica l ly,  the  
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 “In the United States, federal law requires credit card companies to allow chargebacks. To take 
advantage of this system, a buyer must notify the credit card company of the disputed charge 
within sixty days of receiving notice of the charge from the credit card company. In Europe, credit 
card companies are not required to provide chargeback services. Although chargebacks are not as 
prevalent in Europe as in the United States, they are still used fairly frequently”. See DUCA D. 
Louis, RULE Colin, LOEBL Zbynek, op. cit., pp. 72- 75. 
“However, the coverage of debit and credit cards varies considerably among different countries. 
Commonly, debit card holders have fewer protections than credit card holders, but these also vary 
depending on the jurisdiction. In the UK, for instance, credit card holders have more protections 
than debit card holders, while in Ireland the protections afforded to consumers are the same. This 
disharmony occurs even though the same European directives are applicable to both Member 
States; this is due to the fact that most of these services do not depend exclusively on the 
regulations, but also on self-regulatory provisions”. See CORTES Pablo, op. cit., pp. 69, 70. 
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credi t  card  company ac t s  as  an  arb i t rator  wi thout  engaging  in  an 
adversar ia l  hear ing process  and  by favor ing the  consumer .    
A representa t ive  example  of  enforcement  based  on 
f inancia l  cont rol  i s  p rovided  by “Pa ypal .com”.  When a  d ispute 
ar i ses  in  those  cases  where  the  product  or  serv ice  was  not  
de l ivered ,  o r  the  descr ip t ion of  the  product  was  “s igni f ican t l y 
d i f feren t”  to  the  ac tual  p roduct  de l ivered ,  “PayPal”  ho lds  the 
money t ransfer red  by the  buyer  un t i l  the  d i spute  i s  se t t l ed .  Af ter  
a  compla in t  i s  made by the  buyer  wi th in  for ty f ive  da ys  f rom the 
payment ,  “PayPal”  conducts  a  document -only onl ine  arb i t ra t ion ,  
examines  the  documentary ev idence  provided  by the  par t i es  and  
reso lves  the  d i spute .  If  the  d i spute  i s  reso lved  in  favor  of  the  
se l ler  the  funds  are  resea led ,  bu t  i f  the  d i spute  i s  se t t l ed  in  favor  
of  the  buyer  the  funds  are  t ransfer red  back;  th i s  way PayPal  
provides  ins tant  and ef fec t ive  enforcement . 465 
The  examinat ion  of  few of  the  mos t  commonly used  se l f -
enforcement  mechanisms  reveals  promis ing so lut ions .  However ,  
one  must  keep  in  mind  tha t  these  sel f -enforcement  mechanisms 
are  poss ib le  in  very l imi ted  and  speci f ic  t ypes  of  cases .  
Fur thermore ,  the  ef f ic iency of  these  mechanisms  is  based ,  
especia l l y in  low value  d i sputes ,  on  the  unl ike l ihood that  “ the  
los ing par ty would  seek  to  l i t iga te  af ter  a  deci s ion  has  been  se l f -
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 “However, in circumstances where the seller withdraws the money from his account before the 
buyer makes the claim, Paypal.com will not be responsible for the buyer’s loss”. See CORTES 
Pablo, op. cit., pp. 63, 64. 
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executed” .466 But ,  in  r ea l i t y no th ing ac tua l ly prevents  the  los ing 
par ty to  seek  redress  th rough the  t rad i t ional  jud ic ia l  route  and 
therefore  these  mechanisms  do  not  t echnica l ly provide  f ina l i t y in  
the  reso lu t ion  of  the  d i spute .   
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 SCHULTZ Thomas, Online Dispute Resolution: an Overview and Selected Issues, op. cit., pp. 
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P a r t  2  
 T h e  O D R  s y s t e m  
 
The  f i r s t  par t  o f  the  thes i s  analysed  d i spute  reso lu t ion  as  a  
movement  and  i t s  evolu t ion  f rom t rad i t ional  ADR to  ODR.  The 
second par t  i s  a  necessary subsequent  to  the  f i r s t .  The  f i rs t  par t  
demons t ra tes  tha t  as  the  evolu t ion  of  di sputes  in  the  pas t  crea ted  
the  need  for  a  fas ter  and  more  ef f ic ien t  way to  reso lve  d isputes  
and  ADR was  the  answer  to  tha t  need;  today,  once  more  the  
evolu t ion  of  di sputes  makes  ev ident  the  need  for  a  new d ispute 
reso lu t ion  sys tem that  can  respond adequate ly to  the  needs  of  
recent  t imes  and  ODR is  the  answer  to  tha t  need .  As  s ta ted  ODR 
was  a  resu l t  o f  the evolu t ion  of  ADR and the  combinat ion  of  
ADR techniques  with  the  modern  ICT tools  of  the  d igi ta l  e ra .  
Therefore ,  the  f i r s t  par t  s tar ted  f rom the  examinat ion  of  ADR,  
i t s  def in i t ion ,  the  d i f feren t  forms ,  the  reasons  tha t  c reated  the  
need  for  ADR as  wel l  as  the  drawbacks  tha t  paved  the  way for  
ODR.  The f i r s t  par t  cont inued  the evolu t ionary journey of  
d i spute  reso lu t ion  to  the  d igi ta l  e ra ,  where  the  changes  in  the  
way humans  communicate  and interac t  and  the new wor ld  
necess i t i es  l ed  to  the  appearance  of  ODR.  ODR is  examined  in  
depth  f rom i ts  def in i t ion  and  the  use  of  t echnology,  to  i t s  
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advantages  and  drawbacks  and  i s  more  c lear ly i l lus t ra ted  
through rea l  wor ld  examples  of  ODR providers .  This  way the  
f i r s t  par t  p rovided  an  ex tens ive  analys i s  of  d i spute  reso lut ion  in  
genera l  and  ODR more  par t icu lar ly.   
The  f i r s t  par t  serves  to  provide  an  unders tanding of  the  
d i spute  reso lu t ion  movement  necessary for  the  second pa r t .  The  
f i r s t  par t  by examining the  advantages  of  bo th  ADR and ODR 
i l lus t ra ted  the  necessary a t t r ibu tes  of  d i spute reso lut ion  and  by 
examining the  drawbacks  again  of  bo th  ADR and ODR i t  
ident i f i es  the  problems  that  mus t  be  overcome.  The examples  of  
rea l  wor ld  a t tempts  by ODR providers  a l low dis t inguish ing 
success fu l  f rom fa i led  a t tempts  and  ident i fying the  reasons  tha t  
l ed  to  e i ther  success  or  fa i lu re .  The f i r s t  par t  p rovides  the 
lessons  learned  f rom the  pas t  o f  d ispute  reso lu t ion  tha t  mus t  
shape  the  fu ture  of  i t .  ODR as  a  concept  has  the  potent ia l  to  be  
an  ef fec t ive  wa y to  reso lve  d i sputes  and  some of  the  ini t i a t ives  
examined  in  the  prev ious  chapter  were  proof  of  tha t .  But ,  there 
are  a l so  d i f f icul t i es  and  pi t fa l ls  and  the  l imited  popular i t y of  
ODR sys tems  i s  evidence  to  tha t .  So,  the  ques t ion  is  how can  
ODR be improved and  t ru ly become an  a l ternat ive method of  
d i spute  resolu t ion .  By knowing  the  evolu t ion  in  the  d i spute 
reso lu t ion  f ie ld  combined  wi th  a  deta i led  examinat ion of  ODR 
and wi th  the  examples  of  ODR,  one  gathers  the  necessar y 
exper ience  to  ident i fy what  works  and  what  does  not  and  i s  
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equipped  wi th  a l l  the  essent ia l  in format ion  to  draw conclus ions  
about  the  necessary charac ter i s t i cs  success fu l  ODR must  have  
and  consequent ly make the  corresponding sugges t ions  about  the 
fu ture  of  d i spute  reso lu t ion .   
The  second par t  takes  advantage  of  those  lessons  to  
i l lus t ra te  the  appropr ia te  l ayout  of  the  ODR sys tem both  as  a  
process  and  as  a  s t ruc ture  as  wel l  as  the  necessary s teps  that  
mus t  be  taken  so  tha t  ODR fu l f i l s  a l l  i t s  p romising poten t ia l .  
The  second par t  l earns  f rom the  lessons  of  the  ADR movement  
and  the  ODR movement  up  to  today,  and  appl ies  tha t  knowledge  
to  demons t ra te  the  necessary fu ture  s teps  for  an  opt imal  ODR 
sys tem.  The second par t  ou t l ines  the  parameters  for  a  workable  
model  of  fa i r  and  ef fec t ive  onl ine  di spute  reso lu t ion ,  d rawing on  
the  conclusions  f rom the  f i r s t  par t  o f  the  thes i s .  The  second par t  
ident i f i es  a l l  the  necessary requi rements  so tha t  ODR provides  
the  unique  advantages  and  overcomes  the  poten t ia l  d rawbacks 
tha t  a re  descr ibed  in  the  f i r s t  par t .  The second par t  demons t ra tes  
how fu ture  ODR should  exempli fy f rom the  prev ious  rea l  wor ld  
a t tempts  demons t ra ted  in  the  f i r s t  par t .  In  shor t ,  the  second par t  
descr ibes  how ODR should  work  based  on  the  exper ience  on  
d i spute reso lut ion provided  by the  f i r s t  par t .  The  second par t  
des ignates  how ODR should  work  in  order  to  fu l f i l  i t s  fu l l  
po ten t ial  as  a  comple te ,  fa i r  and  ef fec t ive  wa y to  reso lve 
d i sputes .  To  tha t  ex tend ,  the  f i r s t  ha l f  o f  the  second par t  r e la tes  
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to  the  process  of  ODR and the  second hal f  re la tes  to  the  ODR 
archi tec ture .   
The  f i r s t  ha l f  envis ions  ODR as  a  process  which  has  
learned  f rom the  exper ience  of  ADR, tha t  a  d i spute  reso lu t ion  
sys tem to  be  comple te ,  i t  must  provide  a  process  that  t akes  
advantage  of  the  d i f feren t  s t rengths  of  the  main  d i spute 
reso lu t ion  methods examined  in  par t  one .  It  envis ions  a  th ree  
s tep  process  wi th  negot ia t ion  as  the  f i r s t  s tep ,  media t ion  as  the  
second and  arb i t ra t ion  as  the  th i rd  s tep .  For  B2C disputes  i t  
envis ions  an  addi t ional  pre-emptive s tep  of  on l ine  d i spute  
prevent ion .467 The  f i r s t  ha l f  t akes  a  c loser  look  to  onl ine 
arb i t ra t ion ,  advocates  i t s  necess i t y as  the  f ina l  s tep  of  the  ODR 
process  and  examines  in  depth  the  concerns  and  objec t ions  
agains t  i t .  I t  examines  the  ent i re  process  of  on l ine arb i t ra t ion 
f rom the  arb i t rat ion agreement ,  to  the  procedure ,  to  the  outcome 
of  the  process .  In  par t i cu lar ,  i t  advocates  the  necessi t y of  on l ine 
arb i t ra t ion  as  the  f ina l  s tep  of  d ispute  reso lu t ion  because  only 
arb i t ra t ion  can  provide  the  essent ia l  f ina l i ty as  wel l  as  provide 
so lu t ions  to  d i sputes  tha t  do  not  l end  themselves  to  compromise .  
However ,  the  choice  of  on l ine  arb i t ra t ion  as  the  f ina l  s tep  of  the  
d i spute  reso lu t ion  procedure  gives  r i ses  to  cer ta in  i s sues  and  
ques t ions  regard ing onl ine  arb i t ra t ion .  The f i r s t  ha l f  o f  the  
second par t  answers  the  ques t ions  dur ing the  examinat ion  of  the 
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key par t s  o f  an  onl ine  arb i t ra t ion  process ,  i . e .  the  agreement ,  the 
procedure  and  the  outcome of  the  process .   
The  second hal f  o f  the  second par t  envis ions  ODR as  a  
comple te  sys tem and  i l lus t ra tes  a l l  the  key fac tors  for  i t s  
s t ruc ture .  It  envis ions  an  in ternat ional  ODR sys tem that  wi l l  be 
comprised  of  pr iva te  in i t i a t ives  backed by governmenta l  suppor t  
and  superv is ion  and  coopera t ion  on an  in ternat ional  l evel  under  
the  auspices  of  a  global  organiza t ion .  It  envis ions  a  global  
ne twork  wi th  onl ine  c lear inghouses  for  ever y count ry.  The  
par t ies  wi l l  be  ab le  to  access  the  c lear inghouse  which  wi l l  d i rec t  
them to  the  appropr ia te  ODR provider  depending on  the  nature  
of  the  d i spute ,  the speci f ics  of  each  case  and  the  method of  
reso lu t ion .  It  envis ions  a  ne twork  tha t  wi l l  accred i t  ODR 
providers  and  ensure  the  compliance  wi th  some minimum 
regula tory s tandards  as  wel l  as  the  safeguard ing  of  fundamenta l  
p r inc ip les .  It  ident i f i es  the  core  pr inc ip les  tha t  mus t  be  
safeguarded  to  ensure  tha t  the  ODR sys tem wi l l  be  both  fa i r  and  
ef fec t ive  and  i l lus t ra tes  how thi s  t rans la tes  in  ac tual  p rac t ice .  
More  speci f ica l l y i t  demons t ra tes  how to  address  the  re levant  
t echnologica l  cons idera t ions  as  wel l  as  how ODR should  be 
funded .  Some of  the  fundamenta l  p r incip les  such  as  accessib i l i t y 
and  t ransparency a re  inex t r icab ly connected  to  the  technology 
used  and  the  way ODR is  funded .  Final ly,  i t  envis ions  a  network  
tha t  wi l l  ra i se  awareness  about  the ex is tence  of  ODR and 
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increase  users ’  t rus t  and  conf idence .  In  shor t ,  the  second hal f  o f  
th i s  par t  p rovides  a  comple te  l ayout  of  an  ODR sys tem f rom i ts  
funding and  i t s  t echnologica l  s t ruc ture ,  to  i t s  regula t ion  and 
f ina l l y to  the  ex tra  s tep  of  crea t ing awareness  and  t rus t  
necessary for  ODR to  fu l f i l  i t s  fu l l  poten t ia l .   
Al though ODR examples  demonst ra te  the  success  of  ODR 
in  the  reso lu t ion  of  a  wide  range  of  d i sputes ,  such  as  e-
commerce  d i sputes  and  domain  name d isputes  and  despi te  the 
fac t  tha t  the  f i rs t  par t  o f  the  thesi s  i l lus t ra ted  tha t  ODR could  
serve  as  a  success fu l ,  fa i r  and ef fec t ive  way to  reso lve  d isputes ,  
however ,  today the  socia l  impact  of  ODR remains  l imi ted.  Many 
reasons  can  be  ident i f i ed  for  tha t ,  such as  the  lack  of  awareness  
about  the  ex is tence  of  ODR or  about  i t s  grea t  po ten t ia l  for  
success  and  the  lack  of  a  un i form f ramework  for  ODR in i t i a t ives  
tha t  wi l l  p rovide  c lar i t y about  ODR serv ices ,  increase  poten t ia l  
users ’  conf idence  and  provide  wor ldwide  s tandards  that  wi l l  
ensure  the  opera t ion  of  ODR as  a  fa i r  and  ef fec t ive  sys tem.  
Because  of  the  above reasons ,  po tent ia l  users  may s t i l l  be 
d i scouraged  f rom choos ing ODR for  the  resolu t ion  of  the i r  
d i sputes .  The second par t  o f  the  thes is  provides  solu t ions  on  a l l  
the  above i ssues .  
The model  demons tra ted  in  the  thes i s  wi l l  be  genera l  as  to  
inc lude  a l l  d i sputes .  However ,  when necessary,  the  var ia t ions  in  
cer ta in  poin t s  wi l l  be  h ighl igh ted .  For  ins tance ,  var ia t ions  f rom 
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the  genera l  model  wi l l  be  addressed  in  order  for  the  ODR sys tem 
to  cover  the  speci f ic  demands  of  B2C disputes .  These  var ia t ions  
inc lude  ex t ra  s teps  in  the  ODR process ,  the  use  of  d i fferen t  
methods  as  wel l  as  speci f ic  requi rements  tha t  resu l t  f rom the  
dynamic  of  the  par t i es  in  B2C disputes  i . e .  the  power  imbalance  
between  the  par t i es .  
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T i t l e  1  
T h e  O D R  p r o c e s s  
 
The  f i r s t  ha l f  o f  the  second par t  re la tes  to  the  ODR 
process .  Par t icu lar ly,  i t  descr ibes  how the  ODR process  should 
work  in  order  to  ensure  a  fa i r  and  ef fec t ive  onl ine  reso lut ion  of  
d i sputes .  More  speci f ica l l y,  the  f i r s t  chapter  demonst ra tes  the  
d i f feren t  s teps  of  the  ODR process  and  envis ions  a  th ree s tep  
process  comprised of  negot ia t ion ,  media t ion  and  arbi t ra t ion,  
whi le  in  B2C disputes  an  addi t ional  s tep  i s  inc luded ,  tha t  o f  
on l ine  di spute  prevent ion .  Chapters  two and  three  re la te  to  the 
th i rd  s tep  of  the  process ,  on l ine  arb i t ra t ion .  They demons t ra te  
the  necess i ty of  on l ine  arb i t ra t ion  as  par t  o f  the  process  and  
provide  so lut ions  and  answers  to  a l l  the  proposed  concerns  and 
objec t ions  agains t  on l ine  arb i t ra t ion .   
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C h a p t e r  1  
T h e  T h r e e  s t e p  p r o c e s s  
 
The f i r s t  chapter  demons t ra tes  the  speci f ics  of  an  ODR 
process  des igned  to  provide  fa i r  and  e f fec t ive  onl ine  reso lu t ion 
of  d i sputes .  Based  on  the  experience  of  the  ADR movement  and 
the  conclus ions  drawn f rom the  prac t ice  of  ODR providers  over  
the  pas t  years ,  the  thes i s  ident i f i es  the  need  for  a  mul t i - s tep 
d i spute  reso lut ion  process .  The focus  in  th i s  thes i s  has  been  on  
the  three  main methods  of  d ispute  reso lu t ion ,  main ly 
negot ia t ion ,  mediat ion  and arb i t ra t ion .  This  preference  i s  
jus t i f i ed  by the  fac t  tha t  these  methods represent  th ree  d i fferen t  
bu t  a l l  fundamenta l  ways  to  reso lve  a  d i spute .  The negot ia t ions  
be tween  the  par t ies  themselves ,  the reso lu t ion  through the 
ass i s tance  of  a  th i rd  neut ra l  and  the  reso lu t ion  of  the  d i spute  by 
a  th i rd  par ty deci s ion  maker .  These  three  fundamenta l  
approaches  to  reso lve  a  d i spute  mus t  be  of fered  to  the  par t i es ,  
idea l ly as  esca la t ing s teps  of  a  comple te  process .  The f i r s t  
sec t ion  of  the  chapter  descr ibes  the three  s tep  process  and 
demons t ra tes  the  reasons  of  i t s  necess i t y.  The second sec t ion 
re la tes  speci f ica l l y to  B2C disputes  and  descr ibes  the  addi t ional  
s tep  of  Onl ine  Dispute  Prevent ion .  Final ly,  the  th i rd  sec t ion  
  
271 
 
examines  the  UNCITRAL proposal  which  a l so s ta tes  the 
necess i t y for  a  mul t i -method process .   
 
 
Sect ion  1:  A mult i -s tep  process  
 
The examinat ion  of  ODR methods  and  speci f ic  sys tems  in  
the  prev ious sec t ions  provides  some ins ight  about  the  future  of  
ODR.  As  seen  in  the  f i r s t  par t  o f  the thes i s ,  in  1976 when the  
reb i r th  of  t rad i t ional  ADR s tar ted  to  ga in  popular i t y,  the  v i s ion 
for  a  more  ef f ic ien t  and  success fu l  d ispute  resolu t ion  as  
descr ibed  by Frank  E.A.  Sander  was  the  formula t ion  of  a  mul t i -
door  cour thouse .  The goal  was  to  t a i lo r  d i spute  reso lut ion  by 
choos ing the  appropr ia te  ADR method for  each  speci f ic  d i spute 
and  take  advantage  of  the  var ie ty of  me thods  in  a  way tha t  would  
lead  to  the  reso lut ion  of  every d i spute .  Inf luenced  b y those  ideas  
t rad i t ional  ADR formed in to  a  th ree  s tep  sys tem for  the  
reso lu t ion  of  d i sputes .  The par t ies  usual ly t r y to  reso lve  the  
d i spute in i t i a l l y th rough negot ia t ion ;  i f  tha t  does  not  work  the y 
en l i s t  the  he lp  of  a  neut ra l  th i rd  par ty to  gu ide  them to  a  
mutual ly acceptab le  se t t l ement ;  and  i f  tha t  a lso  does  not  work 
they resor t  to  a  th i rd  par ty neut ra l  for  a  b inding and  f ina l  
reso lu t ion  of  the i r  di spute .   
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Although the  bes t  p lace  to  resolve  any d i spute  i s  as  ear ly  
in  the  l i fe  of  the  d i spute  as  poss ible ,  because  the  longer  a  
d i spute  goes  on ,  the  more  i s sues  that  need  to  be  reso lved  in  
order  for  the  par t i es  to  fee l  the  mat ter  has  been  deal t  wi th  and  in  
genera l  the  harder  i t  i s  to  reso lve  the d i spute;  however ,  mos t  
d i spute  resolu t ion  sys tems  are  des igned  l ike  locks  in  a  canal ,  in  
which  a  mat ter  advances  to  a  more  fo rmal  process  on ly af ter  a  
s impler  process  was  unsuccess fu l  in  he lp ing to  reso lve  tha t  
d i spute  and  thi s  way the  s ys tem al lows  both  for  a  fas ter  
reso lu t ion  when i t  i s  poss ible ,  bu t  has  a l so  fur ther  op t ions  when  
the  ear l i e r  s teps  are no t  ab le  to  genera te  a  reso lu t ion .468 
Today,  the  same pr inc ip les  can be  modif ied  and  appl ied to  
the  f ie ld  of  ODR.  It  i s  d i f f icu l t  to  compare  the  d i f feren t  methods 
of  ODR and come to  a  def ini te  decis ion  about  whether  or  no t  one  
of  them i s  preferab le  or  “bet ter”  than the  o thers .  This  i s  main ly 
because  the  mos t  su i tab le  ODR method depends on  the  type  of  
case  for  reso lu t ion  as  wel l  as  the  specif ic  c i rcumstances  of  each  
case .  For  example ,  i t  i s  wel l  known that  for  fami ly d i sputes  the  
advantages  of  media t ion  are  be t ter  su i ted  for  the i r  reso lu t ion .  On 
the  cont rary,  for  e-commerce  d i sputes  the  preferab le  method may 
                                                          
468
 “For example, if an employee in a corporation is beginning to feel that her workplace is 
uncomfortable, it does not make sense for that employee immediately to jump into formal labor 
arbitration. Initially the employee may discuss the situation with her supervisor and ask for certain 
changes to be made in the working environment. If that strategy is not successful in resolving the 
matter, she may contact the human resources department. Should internal mechanisms prove 
inadequate for resolving the concerns of the employee, the employee might ask that an outside 
mediator be brought in to attempt to resolve the situation. If that is not successful, the matter may 
escalate to arbitration and/or a court proceeding”. See RULE Colin, op. cit., pp. 290, 291. 
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vary;  for  example  for  pure ly monetary d i sputes  the  ef f ic iency,  
ease  and  fas t  pace  of  b l ind  b idding negot ia t ion  may in  severa l  
occas ions  prove  to  be  mos t  su i table .  In  order  to  have  ef f ic ien t  
and  success fu l  ODR more  than  one  method mus t  be  incorpora ted .  
Mul t i -method di spute  reso lu t ion  processes  mus t  become the  
norm in ODR. Only th is  way may par t i es  t ake  advantage  of  the 
fu l l  po ten t ia l  tha t  the  d i f feren t  fundamenta l  methods  provide  for  
the  reso lu t ion  of  a  d i spute .  The necess i t y of  a  mul t i -method 
d i spute  reso lu t ion  became a l so  ev ident  by the  s t ra tegic  a l l i ance 
between  the  “American  Arbi t ra t ion  Associa t ion”  (AAA) and  
“Cyberse t t l e” ,  which  a l lows par t ies  to  use  the  di spute  resolu t ion  
serv ices  of  bo th  companies  and  ensure tha t  no  one  walks  awa y 
wi thout  a  reso lu t ion .  Par t ies  wi l l  a t t empt  to  se t t l e  th rough 
“Cyberse t t l e”  and  through onl ine  nego t ia t ion  and  i f  a  se t t l ement  
i s  not  poss ible  they wi l l  use  AAA’s  di spute  reso lut ion processes ,  
inc luding conci l i a t ion ,  mediat ion  and arb i t ra t ion .469 
In  analogy wi th  the  mul t i -door  cour thouse ,  thi s  thes is  
sugges t s  a  mul t i -door  ODR where  c lear inghouses  wi l l  red i rec t  
users  to  the  appropr ia te  provider  and  procedure ,  and  a  process  
which  wi l l  be  comprised  by three  s teps .  The f i r s t  s tep  mus t  be  an  
a t tempt  f rom the  d i sputants  to  resolve  the  di spute  through 
negot ia t ions  wi thout  a  th i rd  neut ral  par ty,  bu t  wi th  the  
involvement  of  the  “four th”  par ty.  So  the  f i r s t  s tep  wi l l  inc lude  
                                                          
WANG Fangfei Faye, op. cit., p. 75. 
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ass i s ted  negot ia t ion  or  b l ind-bidding negot ia t ion when  
appropr ia te  for  the  d i spute .  The success  of  au tomated processes  
for  consumer  d isputes  depends  on  the  nature  of  the  di spute ,  the  
accurac y of  the  informat ion  provided ,  and  the  capabi l i t y of  the 
sof tware  or  four th  par ty in  assess ing the  d i spute .  However ,  the 
l imi t  o f  these  p la t forms  i s  tha t  they dea l  on ly wi th  repet i t ive  and  
s imple  d i sputes .  But  as  a  f i r s t  s tep  i t  wi l l  s ign i f ican t ly reduce  
the  number  of  cases  go ing to  th i rd  par ty neut ra l  for  reso lu t ion .  
The second s tep  wi l l  inc lude  the  a t tempt  to  se t t l e  wi th  the 
help  of  a  th i rd  par ty neut ra l ;  the  prevai l ing method a t  thi s  s tep 
wi l l  be  onl ine  media t ion .  It  can  lead  to  a  fas t  se t t l ement  wi th 
re la t ive ly l i t t l e  cos t  and  a t  the  same t ime keep  the  re la t ionship 
between  the  par t ies  in tac t .  Non-binding forms  of  d i spute 
reso lu t ion  can  terminate  a  d i spute  wi thout  the  need  for  a  binding  
deci s ion .  As  seen in  the  f i r s t  par t  o f  the  thes i s  f rom the  
examples  of  Square  Trade ,  eBa y and  PayPal ,  bo th  ass i s ted 
negot ia t ion  and  onl ine  media t ion  can  be  ver y success fu l  for  
cer ta in  k ind  of  d i sputes .    
The  ex is tence  of  consensual  non-b inding methods  a t  the 
f i r s t  s teps  before  ad judica t ion  can  serve  as  impor tan t  method  to  
f i l t e r  out  cer ta in  d isputes  where  a  compromise  can  be found and  
se t t l ement  can  be  reached . 470 Media t ion  provided  in  conjunct ion 
wi th  ad judica t ion  and  a t tempted  before  ad judica t ion  a l lows  for  
                                                          
470
 EU study on the Legal analysis of a Single Market for the Information Society, op. cit., p. 10. 
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the  reso lu t ion  of  di sputes  and  removes  d i sputes  a t  an  ear l i e r  
s tage  wi thout  the  need  for  ad judica t ion .  However ,  the  fac t  tha t  
these  methods  are  fo l lowed by an  ef fec t ive  ad judica t ive  method 
as  a  nex t  s tep  a l lows  them to  be  more  ef f ic ien t  as  the  par t ies  are  
more  incent ivized to  u t i l ize  these  consensual  non-b inding 
methods ,  ear ly on  in  the  d i spute ,  in  order  to  reduce  po ten t ia l  
formal i t y,  cos t s  and  t ime consumption .  Fur thermore ,  access  to  
ad judica t ion  guards  agains t  unfa i rness  in  negot ia t ion  and  
media t ion ,  s ince  lack  of  avai lable  or  access ib le  ad judica t ion  ma y 
lead  to  unfa i r  se t t lements  wi th  par t i es  pressur ized  in  accept ing  
compromises  tha t  do  not  ref lec t  the i r  in teres t s  or  r igh ts  and  
en t i t l ements .471  However ,  “such  an  approach  should  not  consider  
consensual  ODR jus t  as  a  f i r s t  s tep  before  ad judica t ion ,  bu t  as  
an  invaluable  too l  for  the  reso lu t ion  of  d i sputes  tha t  i s  of fered  
in  conjunct ion  to  ad judica t ion” .472 The  evolu t ion  of  dispute 
reso lu t ion  and the  success  of  consensual  non-binding methods  in  
t rad i t ional  ADR sugges t  tha t  i t  i s  l ikely non-b inding methods  of  
d i spute  reso lu t ion  wi l l  cont inue  to  be  equal ly impor tan t  in  ODR,  
s ince  they do  not  suf fer  f rom the  inef f ic iencies  of  t rad i t ional  
jus t ice ,  c lass ica l  a rb i t ra t ion  included .473  
                                                          
471
 HÖRNLE Julia, op. cit., pp. 57, 58. 
472
 CORTES Pablo, op. cit., p. 20. 
473
 “A reflection of what the French legal philosopher Mireille Delmas-Marty calls ‘veritable 
triomphe du mou, du flou, du doux’ (blandly, ‘the true victory of soft law’)”. See KAUFMANN-
KOHLER Gabrielle, Online Dispute Resolution and its Significance for International Commercial 
Arbitration, Global Reflections on International Law, Commerce and Dispute Resolution, 2005, 
pp. 19, 20. 
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The th i rd  s tep  of  the  process  wi l l  be  onl ine  arb i t ra t ion .  
Onl ine  negot ia t ion and  onl ine  media t ion  were  ex tens ively 
examined  in  the  f i r s t  par t  o f  the  thes i s  so  there  wi l l  be  no  need  
for  fur ther  analys i s .  This  par t  o f  the  thes i s  wi l l  however  examine 
in  de ta i l  the  las t  s tep  of  the  process  i . e .  on l ine  arb i t ra t ion .  As  
arb i t ra t ion  in  t rad i t ional  ADR,  a l so  onl ine  arb i t ra t ion  in  ODR 
has  severa l  advantages  tha t  make i t  a  un ique  and  unpara l le led 
method.  These  specia l  charac ter i s t i cs  d i f feren t ia te  on l ine 
arb i t ra t ion  f rom l i t iga t ion ,  t rad i t ional  ADR and especia l l y i t s  
counterpar t  t rad i t ional  a rb i t ra t ion ,  bu t  a l so  f rom other  ODR 
methods .  Unfor tunate ly,  mos t  ODR in i t i a t ives  as  wel l  as  the  
scholarsh ip  on  ODR has  focused  more  on  non-b inding ODR 
opt ions  or  au tomated  processes  such  as  b l ind  b idding 
negot ia t ion .474 “Arbi t ra t ion  i s  p robably the  leas t  popular  ODR 
method for  the  reso lu t ion  of  consumer  d i sputes ,  especia l l y a t  an  
in ternat ional  l evel”. 475 This  thes is  a ims  to  remedy th i s  in just ice 
and  i l lus t ra te  tha t  the  unique  advantages  of  on l ine  arb i t ra t ion 
can  provide  an  invaluable  so lu t ion  for  the  onl ine  reso lu t ion  of  
                                                          
474
 “ODR scholarship is fairly limited. Most commentators mainly have discussed use of the 
Internet for filing, scheduling, and managing ADR processes, or for numbers-focused processes 
such as Cybersettle’s ‘double blind-bidding’ that gathers parties’ confidential settlement offers and 
demands and determines if and what settlement the parties should mutually accept. Furthermore, 
articles and reports have provided more facial discussion of ODR’s inevitability with the rise of e-
communities and the Internet-savvy generation, or have focused on jurisdiction or technical 
aspects of encryption and Internet security. This has left binding online arbitration largely 
overlooked”. SCHMITZ J. Amy, op. cit., pp. 6, 7. 
475
 CORTES Pablo, op. cit., pp. 68, 69. 
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disputes .476 The  prev ious  par t  i l lus t ra ted  the  l imi ta t ions  of  court  
p rocedures ,  t rad i t ional  ADR and consensual  ODR methods .  
These  l imi ta t ions  demons t ra ted  a need  for  b inding onl ine-
arb i t ra t ion  mechanisms  to  so lve  In ternet  d i sputes .  Onl ine 
arb i t ra t ion  provides  access  to  jus t ice  because  i t  widens  the  
access  to  b inding di spute  reso lu t ion  and  captures  a  whole  range  
of  In ternet  d i sputes  tha t  cannot  be  so lved  by any o ther  means .477 
As  s ta ted  some speci f ic  ment ions  dur ing th i s  par t  wi l l  
address  i s sues  re la ted  to  B2C disputes .  In  B2C disputes  the  t ree  
s tep  process  i s  complemented  by an  addi t ional  pre-empt ive  s tep .  
Onl ine  di spute  prevent ion  i s  a  concept  of ten  cons idered  as  a  par t  
o f  ODR.  Although,  t echnica l ly ODP aims  to  the  avoidance  of  
d i spute  and  not  thei r  reso lu t ion ,  i t  i s  nonetheless  an  impor tan t  
a l l y for  success fu l  ODR.   
 
 
Sect ion  2:  Onl ine  Dispute  Prevent ion 
 
Whether  Onl ine  Dispute  Prevent ion  should  be  cons idered  a  
par t  o r  a  complement  to  ODR is  a  mat ter  o f  op inion .  Bes ides ,  as  
                                                          
476
 Currently, adjudicatory online dispute resolution processes are rare among ODR alternatives, 
with one study indicating that such arbitration-like processes handled only 1% of cases settled 
online. This is despite the rise in Internet transactions. See SCHMITZ J. Amy, op. cit., p. 18. 
477
 HÖRNLE Julia, op. cit., pp. 220, 225. 
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wil l  be  demonst ra ted ,  some of  the  same enforcement  mechanisms 
examined  in  the  f i r s t  par t  o f  the  thes i s  have a  dual  funct ion 
before  the  d i spute  ar i ses  and  a t  i t s  end ,  which  b lurs  the  c lear  
borders  be tween  ODR and ODP.  This  thes i s  considers  ODP as  a  
separa te  preempt ive  s tep  before  ODR.  However ,  what  becomes  
c learer  da y by da y in  d i spute  reso lut ion  i s  tha t  ODP wi th  i t s  
d i spute avoidance  mechanisms can  def in i te ly become a  so l id  
foundat ion for  an  eff ic ien t  di spute  reso lu t ion sys tem.  ODP refers  
to  the  use  of  ICT for  the  employment  of  mechanisms  tha t  a im to  
deal  wi th  poten t ial  d i sputes  a t  an  ear ly s tage  and  e i ther  prevent  
them f rom happening or  reso lve  the  i s sues  before  requi r ing the  
par t i es  to  tu rn  to  an  ex ternal  ODR provider  and  a  fu l l y engaged  
d i spute  resolu t ion  procedure . 478 
ODP is  essent ia l ,  especia l l y in  B2C and  C2C t ransact ions ,  
where  the  h igh  volume of  po ten t ia l  d i sputes  demands  businesses  
and  users  to  a t tempt  a l l  the  more  conf l ic t  p revent ion .  This  
reduces  the  number  of  conf l ic t s  tha t  esca la te  to  d i sputes  and  
subsequent ly a l lows  ODR to  be  more ef f ic ien t  bu t  a l so more 
valuable  to  the  par t i es  as  ODR wi l l  deal  wi th  the  hard  cases  
where  there  are  concerns  of  impar t ia l i t y,  complex i t i es  in  cases  
                                                          
478
 “Colin Rule, Director of eBay’s ODR services, undoubtedly the person with the best 
understanding of the workings and finalities of ODR, mentions for instance that when he arrived at 
eBay, almost no one used the word ‘dispute’ and terms such as ‘report [and] complaint’ were the 
normal language. He then goes on to describe one of the main strengths of ODR at eBay as the 
possibility to handle complaints so early on that ‘we were able to resolve the issue before it 
became a dispute’”. See SCHULTZ Thomas, Online Dispute Resolution: an Overview and 
Selected Issues, op. cit., p. 16. 
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and lack  of  t rus t .  For  ins tance ,  in  a  B2C t ransact ion  the  use  of  
an  ex ternal  ODR provider  wi l l  be  employed  only i f  the  buyer  and  
the  merchant  are  not  ab le  to  reso lve  the  d i spute  internal ly.  This  
way ODP reduces  the  need  for  ex ternal  reso lut ion  procedures  
and  saves  businesses  and  consumers’  t ime and money.  In  C2C 
t ransact ions ,  EBay i s  again  a  pr ime example .  “EBay’s  in -house 
ODR process  has  reso lved  hundreds  of  mi l l ions  di sputes ,  whi le  
Square  Trade  reso lved  jus t  over  two mi l l ion  in  i t s  l i fe  t ime”. 479 
There  are  many t ypes  of  di spute  avoidance  mechanisms 
and  many of  the  se l f -enforcement  mechanisms  examined 
prev ious ly have  a l so  a  dual  role  as  ODP mechanisms ,  because  
bes ides  incent iv iz ing par t ies  to  comply wi th  deci s ions  of  ODR 
providers ,  they can  a l so  help  prevent  d i sputes .  Mechanisms 
based  on  f inancia l  cont ro l  l ike  escrow accounts  and  chargebacks  
when used  ear l y on  can  ident i fy f raudulen t  se l le rs  and  prevent  
po ten t ial  d i sputes .  Mechanisms  based  on  reputa t ion  are  a l so  
ODP mechanisms .  In  C2C t ransact ions ,  feedback  sys tems  l ike  
the  eBa y feedback  ra t ing sys tem can  inform buyers  beforehand 
about  the  re l iab i l i ty of  the  se l ler  based  on  pos i t ive ,  negat ive  and  
neut ra l  feedback  and  therefore  avoid deal ing wi th unre l iab le 
ones .  In  B2C t ransact ions ,  Trus tmarks  can  assure  consumers  tha t  
Trus tmark  car r iers  comply wi th  qual i t y s tandards  of  good  
prac t ice  for  pr ivacy,  d i spute  reso lu t ion  and  e-commerce  and  
                                                          
479
 CORTES Pablo, op. cit., pp. 59- 64. 
  
280 
 
consequent ly opera t e  as  a  wa y to  ident i fy reputab le  bus inesses .  
Other  mechanisms based  on  reputa t ion  are  on l ine  shopping 
ass i s tants  which  are  mechanisms tha t  use  sof tware  in  order  to  
be t ter  in form consumers  in  onl ine  marketp laces .  A  
representa t ive  example  i s  the  “Howard  Shopping Ass is tan t” 
crea ted  by the  “European  Consumer  Cent re”  (ECC) in  
Denmark . 480 Reputa t ion  mechanisms  empower  users  in  on l ine 
market  p laces  and  make i t  more  d i f f icu l t  for  rogue t raders  to  
opera te .   
F inal ly,  another  popular  and  ef fec t ive  ODP mechanism is  
the  use  of  in ternal  compla in t  p rocedures ,  such  as  cus tomer  
serv ice  depar tments ,  where  the  use  of  ICT can  help  prevent  
i s sues  before  they become d isputes  and  requi re  the  use  of  
ex ternal  ODR.  These  procedures  should  be  employed  and  
promoted  by bus inesses  before  the  use  of  ex ternal  ODR.  A 
d ispute  should  only go  to  ex ternal  ODR af ter  the  in ternal  
p rocedures  to  reso lve  the  mat ter  have  been  a t tempted  and  fa i led ,  
the  cus tomer  serv ice  depar tment  has  been  unable  to  reso lve  the  
mat ter  a f ter  repeated  in terac t ions  wi th  the  compla inant  and  the 
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 “The consumer only has to type the domain name of the business and the software will deliver 
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search, which shows the images of the website of the online business during the last few years, 
official company register information, the results of a Google search excluding the website of the 
online business, the adherence of the online business to a Trustmark scheme, the existing 
trustmarks in the country where the online business is based, the general limitation period, e.g. a 
minimum of two years, the general cancellation period, i.e. 14 days, examples of website 
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bus iness  has  pu t  a  good fa i th  ef for t  and  has  done a l l  i t  can  to  
reso lve  the  mat ter .481 
 
 
Sect ion  3:  The UNCITRAL proposal   
 
At  th i s  poin t  the  examinat ion  of  the  UNCITRAL in i t i a t ive 
would  be benef ic ial  s ince  i t  can  opera te  as  an  example or  a  
source  of  insp i ra t ion  in  severa l  i s sues .  The “Uni ted  Nat ions  
Commission  on  In t ernat ional  Trade  Law” (UNCITRAL),  which 
was  es tab l i shed  by the  “Uni ted  Nat ions  Genera l  Assembly”  b y 
reso lu t ion  2205 (XXI)  of  17  December  1966,  i s  the  legal  body of  
the  UN which  a ims  “ to  fur ther  the  p rogress ive  harmonizat ion 
and  modern iza t ion  of  the  law of  in ternat ional  t rade  by prepar ing  
and  promot ing the  use  and  adopt ion  of  l egi s la t ive  and  non-
legis la t ive  ins t ruments  in  a  number  of  key areas  of  commercia l  
l aw.  One of  these  areas  inc ludes  di spute  reso lu t ion” .482 
To  speci f ic  areas  of  research  and  development ,  UNCITRAL 
has  pro jec t s ,  p rograms and  agendas  as  wel l  as  crea tes  speci f ic  
working groups .  UNCITRAL crea ted  Working Group II I  to  
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 A Guide to UNCITRAL. Basic facts about the  United Nations Commission on International 
Trade Law, United Nation, Vienna 2013 available at 
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research  ODR as  a  so lu t ion  to  overcome i ssues  re la ted to  e-
commerce  t ransact ions ,  especia l l y t hose  wi th  cross -border  
e lements  and  par t icu lar ly B2B and  B2C t ransact ions .  The pro jec t  
i s  fue l led  by the  rea l iza t ion  tha t  “ t rad i t ional  di spute 
mechanisms ,  inc luding l i t iga t ion  through the  cour t s ,  were  
inadequate  for  address ing low-value/high-volume,  cross -border  
e-commerce  d i sputes  because  they were  too  cos t l y and  t ime-
consuming in  re lat ion  to  the  value of  the  t ransact ion  in  
cont roversy and  because  of  complexi t i es  in  the  cross -border  
contex t  regard ing jur i sd ic t ion  and  appl icab le  l aw”. 483 
The  Working Group II I  i s sued  draf t  p rocedura l  ru les  to  be  
used  as  a  model  by ODR providers  in  the  resolu t ion of  e-
commerce  t ransact ions ,  especia l l y t hose  wi th  cross -border  
e lements  and  par t icu lar ly B2B and  B2C t ransact ions .  The goal  i s  
to  crea te  an  in ternat ional ly accepted  f ramework  for  ODR that  
would  give  c lear  so lu t ions  to  the drawbacks  of  ODR and 
consequent ly give  a  push to  ODR. The ODR model  proposed  i s  a  
th ree  s tep  process  tha t  cons is t s  o f  a  negot ia t ion  s tep ,  a  
conci l i a t ion  s tep  and  an  arb i t ra t ion s tep .  As  a f i r s t  s tep,  par t i es  
use  negot ia t ion for  the  resolu t ion  of  the i r  d i spute .  As  a  second 
s tep ,  the  par t i es  use  conci l i a t ion  and are  ass i s ted  by a  th i rd  
neut ra l  in  order  to  reach  an  agreement  and  reso lve  the  d ispute .  
As  a  th i rd  s tep ,  the  par t i es  use  arb i t ra t ion  and  a  th i rd  neut ra l  
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par ty,  pe rhaps  the  one  involved  in  the conci l i a t ion ,  resolves  the  
d i spute  by i s su ing a  deci s ion .  
UNICTRAL approaches  the  ODR framework  f rom the  
perspect ive  of  i t s  prev ious  work  on  arb i t ra t ion.   In  an  a t tempt  to  
provide  prac t ica l  avenues  of  redress  for  smal l -va lue  di sputes  
where  curren t ly none ex is t s ,  a t t empts  to  s tay c lear  f rom pr ivate  
in ternat ional  l aw ques t ions ,  such as  whether  pre -d i spute  
arb i t ra t ion  agreements  are  va l id  in  consumer  cont rac t s ,  and  f rom 
us ing cour t s  as  enforcement  mechanisms .  Ins tead  i t  makes  a  sh i f t  
towards  non-b inding voluntary ODR and re l ies  more  on pr iva te  
se l f -enforcement  mechanisms  as  a  way to  incent iv ize  par t i es  to  
agree  to  par t i c ipa te  in  ODR and comply wi th  a  se t t l ement  or  
deci s ion .484 Unfor tunate ly the  proposed  model  by UNICTRAL 
fa i l s  to  provide  answers  to  severa l  ques t ions  and  overcome 
severa l  o f  the  drawbacks  of  ODR especia l l y concern ing the  
s t ruc ture  of  the  ODR sys tem and  the  enforcement  of  deci s ions  
and  in  any case  i t  fa i l s  to  provide the  comple te ,  fa i r  and  
ef fec t ive  ODR sys tem.  Cont rary to  tha t ,  th i s  thes i s  over  the  
fo l lowing sec t ions  provides  a  comple te ,  fa i r  and  ef fec t ive  ODR 
sys tem and  descr ibes  i t s  en t i re  arch i tec ture .    
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C h a p t e r  2  
O n l i n e  a r b i t r a t i o n  a s  t h e  f i n a l  s t e p  o f  t h e  
p r o c e s s  
 
The  f i r s t  par t  o f  the  thes is  examined  t rad i t ional  
a rb i t ra t ion .  As  s tated ,  onl ine  arb i t ra t ion  was crea ted  by the  
synergy o f  t rad i t ional  a rb i t ra t ion  and  ICT.  In  order  to  provide  a  
be t ter  unders tanding of  on l ine  arb i t ra t ion  i t  was  essent ia l  to  
ident i fy the  charac ter i s t i cs  of  t rad i t ional  a rb i t ra t ion  f rom which  
i t  evolved .  As  i l lus t ra ted  in  the  f i r s t  par t  o f  the  thes i s ,  
t rad i t ional  a rb i t ra t ion  i s  an  ADR method in  which  a  thi rd  neut ra l  
par ty reso lves  the d i spute  by i s su ing a  f ina l  and  binding 
deci s ion .  It  i s  charac ter ized  as  a  quasi - jud ic ial  method  s ince  i t  
a t  the  same t ime a  pr iva te  procedure  but  a l so  produces  an  award  
which  can  be  enforced  l ike  a  cour t  judgement .  It  i s  h ighl y 
prefer red  in  bus iness  d i sputes  as  i t  a l lows  for  conf ident ial i t y and  
fas t  reso lu t ion ,  bo th  h ighly r evered  in  the  bus iness  wor ld.  “Cos t  
sav ings ,  shor ter  reso lu t ion  t imes ,  a  more  sa t i s fac tory p rocess ,  
exper t  deci s ion makers ,  p r ivacy and  conf ident ia l i t y,  and  re la t ive 
f ina l i t y made arb i t ra t ion  a  wide-ranging surrogate  for  c iv i l  t r i a l ,  
wi th  arb i t ra t ion  provis ions  ut i l ized  in  a l l  k inds  of  cont ract s” .485 
The  wide  adopt ion of  the  1958 “New York  Convent ion  on  the  
                                                          
485
 STIPANOWICH J. Thomas, op. cit., p. 4. 
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Recogni t ion  and  Enforcement  of  Fore ign  Arbi t ra l  Awards”  has  as  
a  resu l t  the  enforceabi l i t y of  awards  in  many s ta tes  and  to  the  
ex tent  tha t  a rb i t ra l  awards  f requent ly  “prove  eas ier  to  enforce  
than  cour t  deci s ions  f rom overseas” .486 
The  f i r s t  par t  o f  the  thes i s  a l so  br ief ly examined  onl ine  
arb i t ra t ion  and provided  a  def in i t ion  and  a  be t ter  unders tanding 
of  on l ine  arbi t ra t ion .  Onl ine  arb i t ra t ion  i s  a  process  conducted  
through the  use  of  ICT tools  in  which  a  thi rd  neut ra l  par t y 
chosen  by the  par t i es  to  a  d i spute ,  or  nominated  by the  ODR 
provider  chosen  by the  par t i es ,  renders  a  deci s ion  on the case  
af ter  having heard  the  re levant  arguments  and  seen  the  
appropr ia te  ev idence .  Onl ine  arb i t ra t ion  appeared  as  an  evolved 
form of  t rad i t ional  a rb i t ra t ion  and the  t ransp lant  to  the v i r tua l  
wor ld  had  as  a  resul t  the  appearance  of  d i f feren t  forms  of  on l ine 
arb i t ra t ion .   Based  on  the  b inding nature  of  the  outcome,  the  
forms  in  which  onl ine  arb i t ra t ion may appear  inc lude  onl ine 
b inding arb i t ra t ion  and  onl ine  non-b inding arb i t ra t ion .487 
Accord ing to  l egal  theory noth ing inh ibi t s  the  t ransp lant  of  
arb i t ra t ion  in to  the  onl ine  envi ronment  and  today the re  are  
severa l  ODR providers  of fer ing  onl ine  arb i t ra t ion .488  Due to  i t s  
un ique  potent ia l ,  “onl ine  arb i t ra t ion  is  a  no tab le  advancement  in  
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in ternat ional  a rb i t ra t ion  and  there  are  no  insurmountable 
obs tac les  for  on l ine arb i t ra t ion  wi thin  the  v iew of  in ternat ional  
commercia l  a rb i t ra t ion  ru les” .489 Examples  of  wel l -es tab l ished 
onl ine  arb i t ra t ion  providers  in  the  pas t  and  today inc lude  the 
“Vir tua l  Magis t ra te” ,  “Onl ine  Resolut ion .com” ,  “Nova-Forum”,  
the  “American  Arbi t ra t ion  Associa t ion”  (AAA),  the  “Bet ter  
Bus iness  Bureau”  (BBB),  the  “Nat ional  Arbi t ra t ion  Forum” 
(NAF) ,  the  “World  In te l lec tual  P roper ty Organiza t ion”  (WIPO)  
Arbi t ra t ion and  Media t ion  Cent re ,  the  “Judic ia l  Arbi t ra t ion  and  
Media t ion  Serv ices”  (JAMS) and  the  “ In ternat ional  Chamber  of  
Commerce” .   For  ins tance ,  in  the  US the  AAA “main ta ins  a  
ros ter  of  over  9 ,000  t ra ined neut ra l s ,  has  a  long h is tory of  
working wi th  the federa l  government  and  has  es tab l i shed 
arb i t ra t ion  panels  for  the  Librar y of  Congress ,  for  the  US Air  
Force ,  the  Depar tment  of  the  In ter ior ,  the  Nat ional  Finance  
Center ,  and  the  In te rnal  Revenue Serv ice” . 490 In ternat ional ly,  the 
“ In ternat ional  Chamber  of  Commerce”  of fers  to  par t i es  the  
ab i l i ty to  t ake  advantage  of  on l ine  arb i t ra t ion  through a  webs i te  
ca l led  “Net  Case” .  
This  par t  o f  the  thes i s  examines  onl ine arb i t ra t ion  in  depth  
as  an  essent ia l  par t  o f  the  ODR process .  The f i r s t  sec t ion  of  th i s  
chapter  demons t ra tes  the  necess i t y of  on l ine  arb i t ra t ion as  an  
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in tegra l  par t  o f  t he  ODR process  as  wel l  as  i t s  numerous  
advantages  which  make arb i t ra t ion  an  ideal  method  for  reso lv ing 
d i sputes  on l ine .  Unfor tunate ly,  on l ine  arb i t ra t ion  d i f fers  f rom 
other  ODR methods  not  on ly because  of  i t s  unparal le led  
advantages ,  bu t  i t  a l so  faces  some addi t ional  i s sues  tha t  spawn 
out  of  i t s  un ique  nature .  There  are  the  genera l  d rawbacks  tha t  
a re  common to  a l l  ODR methods  such  as  t echnologica l  i s sues  
and  lack  of  f ace  to  face  in terac t ion  (which ,  however ,  a re  
becoming less  of  a  problem due to  as tonish ing technologica l  
advances) ,  bu t  there  are  a l so  legal  i s sues  connected  main ly to  
the  fac t  tha t  on l ine  arb i t ra t ion  renders  b inding dec i s ions  
(arb i t ra l  awards)  which  are  enforceable . 491 The  enforceabi l i ty of  
ou tcomes ,  as  wel l  as  the  reconci l i a t ion  of  on l ine  arb i t ra t ion  wi th 
the  ex is t ing legal  f ramework  ra i se  severa l  l egal  i s sues  and  
present  new cr i t e r ia  and  condi t ions  as  wel l  as  the  increased  
dependence  by laws  e i ther  na t ional  or  in ternat ional .  “Onl ine  
arb i t ra t ion  i s  the  mos t  powerfu l  method  of  ODR and has  the  
grea tes t  po ten t ia l ,  bu t  i t  a lso  ra i ses  the  mos t  is sues” .492  These 
i s sues  resu l t  f rom the  fac t  tha t  the  communicat ion  takes  par t  
on l ine  and  there  are  concerns ,  such  as  those re la t ing to  the 
val id i t y and  the  b inding force  of  on l ine  arb i t ra t ion agreements  
and  awards .   
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The i ssues  re la t ing to  on l ine  arb i t ra t ion  are  be ing explored  
in  re la t ion  to  i t s  d i f feren t  phases ,  i . e .  the  arb i t ra t ion agreement ,  
the  arb i t ra t ion  process ,  and  the arb i t ra t ion  award  and more 
par t icu lar ly r e la te  to  the  conclus ion  of  arb i t ra t ion  cont rac t s  in  
the  cyberspace ,  t he  procedure  of  arb i t ra t ion ,  the  sea t  o f  
arb i t ra t ion ,  the  appl icab le  l aw,  the  es tab l i shment  of  awards ,  and  
the  enforcement  of  awards .  Sect ions  two and  three  of  chapter  
two as  wel l  as  the  en t i re  chapter  th ree  ident i fy these  drawbacks  
and  demons t ra te  the  necessary so lu t ions  in  order  for  on l ine 
arb i t ra t ion  to  fu l f i l  i t s  fu l l  po ten t ia l  and  become a  f a i r  and  
ef f ic ien t  way to  reso lve  d i sputes  onl ine  tha t  wi l l  overcome a l l  
the  drawbacks  re la t ing to  ODR. 
 
 
Sect ion  1:  Why onl ine  arbi trat ion? 
 
The  f i r s t  specia l  charac ter i s t i c  tha t  makes  onl ine  
arb i t ra t ion  necessary i s  the  fac t  tha t  cont rary to  o ther  me thods ,  
a rb i t ra t ion  is  an  ad judica t ive  method.  This  means  tha t  the  th i rd  
neut ra l  has  deci s ion-making au thor i ty.  Where  the  o ther  methods  
a im to  an  agreed  se t t l ement ,  a rb i t ra t ion  i s  fundamenta l l y 
d i f feren t  as  i t  focuses  on  each  par t y’s  r igh ts  and  en t i t l ements .  
Al though se t t l ement  is  usual ly ve ry usefu l ,  wi thout  the 
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poss ibi l i t y to  recourse  to  an  adjudica t ive  method a t  the  end  of  
the  process ,  some of  the  mos t  sacred  values  are  endangered ,  
s ince  se t t l ement  represents  a  s tep  away f rom law. 493 Se t t l ement  is  
no t  jus t ice ,  ins tead  i t  s imply a ims  to  make the  best  out  of  a  
s i tua t ion  i r respect ive  of  each  par ty’s  r igh ts  and en t i t l ements ,  
focus ing on  moving a  case  a long,  rega rd less  of  whether  jus t ice 
has  been  done or  no t .  On the  cont rary a rb i t ra t ion  i s  a  t ru th-
seeking process  tha t  fu l f i l l s  the  par t i es’  need  for  a  day in  cour t ,  
in  a  mat ter  o f  speaking.  More  importan t ly,  no t  a l l  d isputes  can 
be  so lved  through se t t l ement .  In  some cases  “ the  under lying  
in teres t s  of  the  part i es  cannot  be  a l igned”; 494 these  d isputes  do 
not  l end  themselves  to  compromise  and  i t  i s  therefore  necessary 
to  resor t  to  ad judica t ion .  Fur thermore ,  p rocesses  l ead ing to  
se t t l ements  are  vo luntary and  a  par t y can  terminate  the  process  
a t  any s tage;  again  resor t ing to  ad judica t ion ,  where  the  process  
cannot  be  abandoned ,  i s  necessary t o  provide  an  avenue of  
redress .   
The  preference  of  vo luntary methods  lead ing to  
se t t l ements  ins tead  of  deci s ions  i s  no t  a  resu l t  o f  the  super ior i t y 
of  the  former  in  ach iev ing jus t ice  (on the  cont rary) ,  bu t  ra ther  
an  easy “wa y ou t"  of  the  complexi t i es  of  arb i t ra t ion .  In  
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t rad i t ional  a rb i t ra t ion  these  complexi t i es  inc lude  procedura l  
formal i t i es  and  increased  cos t s ;  in  the  onl ine  envi ronment  the 
complex i t i es  concern  most ly the  perce ived  legal  d i f f icu l t ies  and  
bus iness -model  d i ff icu l t i es .495 Fur thermore ,  f rom a  law and 
economics  perspect ive ,  the  absence  of  an  ad judica te  method may 
h inder  the  ab i l i t y t o  reach  a  se t t l ement  s ince  the  defendant  may 
not  be  prepared  to  se t t l e  a t  a l l ,  o r  endanger  avai lab i l i t y o f  
redress  and  fa i rness  by producing unfa i r  se t t l ements .496 Also  in  
cases  where  power  imbalance  is  s ign i f ican t ,  such  as  B2C 
disputes ,  an  ad judica t ive  process  where  one  par ty  cannot  
pressure  the  o ther  “may be  more  adequate  for  correc t ing poss ible  
abuses  of  power” . 497 For  a l l  the  above reasons  i t  i s  c lear  tha t  in  
order  for  an  ODR sys tem to  be  ef fec t ive  and  t ru ly provide  access  
to  jus t ice ,  on l ine  arb i t ra t ion  as  an  ad judica t ive  process  mus t  be 
provided  as  the  f inal  s tep  of  the  ODR procedure .   
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A.  Onl ine  arb i t rat ion versus  l i t iga t ion  and  t radi t ional  
arb i tra t ion 
 
Mos t  of  the  advantages  tha t  d i f feren t ia te  on l ine  arb i t ra t ion 
f rom l i t iga t ion  and  t rad i t ional  ADR can  be  found as  
charac ter i s t i cs  of  ODR methods in  genera l  and  were  
demons t ra ted  in  depth  a t  the  re levant  sec t ion  about  the  
advantages  of  ODR.  In  shor t ,  these  inc lude  convenience ,  t ime,  
cos t ,  t ravel  and even  paper  sav ings .  However ,  on l ine arb i t ra t ion 
speci f ica l l y has  some addi t ional  fea tures  tha t  under l ine  i ts  
impor tance .  Li t iga t i on  and  t rad i t ional  arb i t ra t ion  are  adversar ia l  
p rocedures  tha t  can  very of ten  crea te  power  imbalances ,  make 
par t ies  defens ive ,  induce  s t ress  and increase  the  f rus t ra t ion  
making the  reso lu t ion  of  the  d ispute  so  much harder .  
Fur thermore ,  the  formal i t y of  these  procedures  compels  par t i es  
to  pay large  amounts  of  money for  l ega l  representa t ion and of ten  
the  cos t s  may r i se  even  h igher  because  of  the  formal i t ies  and  
delays  re la ted  to  the  proceedings .  On the  cont rary,  on l ine 
arb i t ra t ion  by t ransfer r ing the  procedure  to  the  v i r tua l  wor ld  
reduces  the  in t imidat ing nature  and  the  formal i t y of  the  
proceedings  and  consequent ly the  cos ts  of  l egal  fees ,498 as  wel l  
                                                          
498
 “The comfort and freedom from having to go into a courtroom or other formal hearings also 
may allow consumers to forgo or minimize costs of legal representation.  Parties often feel 
compelled to pay the costs of hiring attorneys when they face intimidating or unfamiliar 
proceedings, but may feel less pressure to employ attorneys in online arbitration involving fewer 
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as  reduces  the  host i l i t y be tween  the  par t i es  s ince  the  reso lu t ion  
takes  p lace  f rom the  safe ty and  convenience  of  the i r  home 
ins tead  of  at t ending nerve-wrecking formal  meet ings .  But ,  the 
grea tes t  advantage  of  on l ine  arb i t ra t ion  compared  to  l i t iga t ion  
and  t rad i t ional  a rb i t ra t ion  is  the  fac t  tha t  the  par t i es  can  reso lve  
the  d ispute  much fas ter .  Onl ine  arb i t ra t ion  can  produce  a  f ina l  
and  b inding award  in  a  mat ter  o f  days  or  hours  wi thout  the  need  
for  the  par t i es  to  t ravel ,  coord inate  schedules  or  wai t  months  for  
a  cour t  da te  or  a  hear ing and  wi thout  the  unnecessary formal i t i es  
tha t  may lead  to  unwanted  delays .  
 
 
B.  Onl ine  arb i tra t ion  versus  o ther  ODR methods 
 
Onl ine  arb i t ra t ion  as  one  of  the  ODR methods en joys  a l l  
the  advantages  of  ODR such  as  convenience ,  f l ex ibi l i t y and  t ime 
and  cos t  e f f ic iency.  But ,  among the  ODR methods ,  on l ine 
arb i t ra t ion  in  par t icu lar  d i sp lays  some unique  charac ter i s t i cs  
tha t  d i f feren t ia te  i t  f rom the  o ther  methods .  The addi t ional  
advantages  of  on l ine  arb i t ra t ion  cont rary to  o ther  ODR 
mechanisms re la te  to  the  decis ion-making au thor i t y of  the  th i rd  
                                                                                                                                                               
procedural formalities and no F2F dealings. Online arbitration processes also may be more 
automated, again easing need for counsel’s direction”. See SCHMITZ J. Amy, op. cit., pp. 26, 27 
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neut ra l ,  to  the  b inding nature  of  the  resu l t  and  to  the  re l iance  of  
the  procedure  on documentary ev idence .  The fac t  tha t  the 
d i spute i s  reso lved  by a  th i rd  par ty has  a  resu l t  the fas ter  
reso lu t ion  of  the  di spute  s ince  the  par t i es  do  not  have spent  
count less  hours  exchanging proposals  and  counter  proposal s  
a t t empting to  reach  a  mutual ly acceptab le  so lu t ion ,  which might  
even  never  come a t  the  end  of  the  procedure .  Cont rary to  on l ine 
negot ia t ion  and  media t ion,  in  onl ine  arb i t ra t ion  par t ies  can  res t  
assured  tha t  the i r  d i spute  wi l l  be  reso lved  by a  th i rd  par ty who  
wi l l  dec ide  based  on  the  mer i t s  o f  the i r  c la ims .  Final ly,  on l ine 
arb i t ra t ion  seems to  be  more  su i ted  for  the  onl ine  envi ronment  
than  the  voluntary and  non-b inding ODR methods ,  because  of  i t s  
increased  re l iance  on  documentary ev idence .   
Onl ine  arb i t ra t ion i s  mos t  su i table for  asynchronous  
communicat ion  because  i t  mainly involves  par t i es ’  exchange o f  
in format ion ,  documents ,  exhibi t s ,  and  o ther  ev idence .  Onl ine  
arb i t ra t ion  does  not  requi re  the  same degree  of  in terac t ion ,  and  
F2F contac t ,  as  nonbinding d i spute  reso lu t ion  methods ,  s ince 
asynchronous  communicat ions  in  on l ine  arb i t ra t ion  a l lows 
par t ies  to  pos t  and  carefu l ly r ev iew br iefs ,  a f f idavi t s ,  documents  
and  o ther  ev ident iary submiss ions  on  the i r  own schedules . 499 One 
of  the  mos t  used arguments  agains t  ODR in genera l  i s  the  lack  of  
face  to  face  to  in terac t ion  and  consequent ly the  lack  of  bod y 
                                                          
499
  SCHMITZ J. Amy, op. cit., p. 25. 
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l anguage and  nonverbal  cues .  Fi rs t  of  a l l ,  the  advancement  of  
ICT tools  today a l lows  for  t e leconferencing though severa l  
sof tware  programs in  an  easy and  af fordable  way.  But  regard less  
of  tha t ,  face  to  face  in terac t ion i s  especia l l y impor tan t  to  
consensual  and  non-b inding methods ,  such  as  negot ia t ion  and  
media t ion ,  where  face  to  face  in terac t ion  can  help  crea te  a  
c l imate  of  coopera t ion  and  lead  to  the  consensual  se t t lement  
essent ia l  for  the  dispute  reso lu t ion .  On the  cont rary,  in  on l ine 
arb i t ra t ion the  reso lu t ion  of  the  di spute  i s  not  based on  a 
consensual  se t t l ement  wi th  which  the  par t i es  wi l l  comply 
voluntar i l y,  bu t  on  the  deci s ion  of  the  th i rd  par ty as  a  resu l t  o f  
the  par t i es ’  p resenta t ions  of  the i r  c la ims  and  not  as  a  resu l t  o f  
the i r  coopera t ion .  Onl ine  arb i t ra t ion  usual ly “ i s  a  much less  
complex  communicat ions  process  than  on- l ine  mediat ion ,  and  the 
technology and  sof tware  requi red  for  on- l ine  arb i t ra t ion  wi l l ,  as  
a  resu l t ,  t end  to  be  less  compl ica ted” . 500 Arb i t ra t ion  is  more 
su i tab le  for  the  onl ine  envi ronment  than  consensual  methods 
s ince  usual ly communicat ion  i s  l ess  in tense ;  p roceedings  are  
mos t ly wr i t t en  and  to  use arb i t ra t ion  for  d i spute  resolu t ion  there  
i s  se ldom a  need  for  more  than  e-mai l  and  secure  
communicat ions .501 
Fur thermore ,  the  b inding nature  of  on l ine  arb i t ra t ion  
(b inding onl ine  arb i t ra t ion)  provides  f ina l i t y in  the  reso lu t ion  of  
                                                          
500
  KATCH Ethan & RIFKIN Janet, op. cit., p. 138. 
501
 CORTES Pablo, op. cit., pp. 106, 107. 
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the  d ispute .  Onl ine  arb i t ra t ion  provides  an  end  to  the  di spute 
wi thout  the  need  to  resor t  l a ter  on  to  o ther  ODR methods  or  
cos t l y and  t ime consuming appeal  processes .  This  is  especia l l y 
impor tant  in  e-commerce  d i sputes  where  the  usual ly low value  of  
the  d ispute  commands  a  f inal  and f inancia l ly propor t ional  
reso lu t ion  wi thout  the  l ike l ihood of  dragging on  the  d i spute.502 
In  in ternat ional  a rb i t ra t ion,  deal ing with  cross -border  d i sputes ,  
the  arb i t ra l  award  of ten  may prove  eas ier  to  enforce  than  cour t  
judgments ,  a t  l eas t  in  the  count r ies  tha t  have  s igned  the  1958 
“Uni ted  Nat ions  Convent ion on the  Recogni t ion  and  Enforcement  
of  Fore ign  Arbi t ra l  Awards” ,  a l so  known as  the  “New York  
Convent ion” .   
However ,  be ing s inged  over  f i f t y years  ago ,  the  “New 
York  Convent ion”  has  become outdated  and  crea tes  concerns  
about  whether  i t  can  suppor t  and  fac i l i t a te  on l ine  arb i t ra t ion  and  
the  enforcement  of  awards .  S ince  onl ine  arb i t ra t ion s t i l l  opera tes  
under  ru les  des igned  for  t rad i t ional  a rb i t ra t ion ,  in  order  to  
overcome the  afo rement ioned  d i f f icu l t i es ,  the  New York  
Convent ion ,  a t  the very leas t ,  “would  need  to  be  interpre ted  
broadly” . 503 However ,  “a l though an  ex tens ive  interpre ta t ion of  
i t s  p rovis ions  can  be  of  some help ,  ideal ly,  i t s  modern iza t ion 
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 RODRIGUEZ Miguel Roberto, op. cit., pp. 9, 10. 
503
 YÜKSEL, Armağan Ebru Bozkurt, op. cit., pp. 85-87. 
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and amendment  is  necessary in  order  to  keep  t rack  with  the  
developments  of  modern  socie ty” . 504 
 
 
Sect ion  2:  The onl ine  arbi trat ion  agreement  
 
Whenever  there  i s  a  d i spute ,  the  f i rs t  s tep  in  order  to  
reso lve  i t  th rough arb i t ra t ion  i s  for  the  par t i es  to  conclude  an  
arb i t ra t ion  agreement .  This  agreement  can  be  formed e i ther  
before  the  d i spute  ar i ses  (pre-d i spute  agreement )  in  which  case  
the  par t i es  agree  tha t  any fu ture  d i sputes  ar i s ing out  of  the i r  
t ransact ion  wi l l  be  reso lved  through arb i t ra t ion ,  o r  i t  can  be  
formed af ter  the  d ispute  ar i ses  for  i t s  speci f ic  reso lu t ion  (pos t -
d i spute agreement ) .  The  agreement  can  be  a  separa te  cont rac t  o r  
i t  can  be  a  c lause  in  an  a l ready ex is t ing cont rac t .  More  
speci f ica l l y there  are  severa l  forms  in  which  an onl ine 
arb i t ra t ion  agreement  can  be  concluded .  The par t ies  can  agree  to  
on l ine  arbi t ra t ion  by e-mai l  o r  by refer r ing to  another  document  
conta in ing an  arb i t ra t ion  c lause .  
In  the  case  of  B2C disputes  one  of  the  mos t  common ways  
to  form an  arb i t ra t ion  agreement  i s  th rough what  today i s  known 
                                                          
504
 HERBOCZKOVÁ Jana, Certain Aspects of Online Arbitration, Journal of American 
Arbitration, vol. 1, No. 1, 2001, p. 11. 
  
297 
 
as  “browse-wrap”  or  “c l ick-wrap”  agreements ,  accord ing to  
which  a  consumer  agrees  to  arb i t ra te  d i sputes  ar i s ing out  of  the  
t ransact ion  with  the  se l ler  by accept ing the  “ terms  and  
condi t ions”  form that  wi l l  appear  on h is  computer  screen  dur ing 
the  t ransact ion,  in  which  there  i s  an  arb i t ra t ion  clause .  
Al though,  based  on the  par ty au tonomy pr incip le  the  par t i es  can  
f ree ly determine  the  conten ts  of  the  arb i t ra t ion  agreement ,  the 
appl icab le  procedura l  l aw as  wel l  as  the  compos i t ion  of  the  
arb i t ra l  t r ibunal ;  however ,  because  o f  the  h igh  volume of  e-
commerce  d i sputes  today i t  i s  very common for  ODR providers  
and  bus inesses  to  use  model  arb i t ra t ion  agreements .  There  are  
severa l  na t ional  l aws  re la t ing to  arb i t ra t ion  agreements ,  bu t  in  
the  in ternat ional  level  the  mos t  re levant  ins t ruments  are  the  
“New York  Convent ion”  of  June  10 ,  1958  and the  “UNCITRAL 
Model  Law” of  1985 which  provide  s tandards  for  arb i t ra t ion  
agreements  by regu la t ing the  re levant  i s sues .  The main  problems 
faced  re la t ing to  on l ine arb i t ra t ion  agreements  concern  the ir  
va l id i t y and  enforceabi l i ty.  
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A.  Val idi ty  o f  arb i tra t ion  agreements  and  the  wr i t t en  
requirement  
 
The  f i r s t  i s sue  regard ing the  val id i t y of  the  onl ine  
arb i t ra t ion  agreement  re la tes  to  the  requi rement  of  a  wr i t t en 
form.  Agreements  for  on l ine  arb i t ra t ion  are  a l so  t yp ica l l y 
concluded  onl ine .  Since  an  agreement  in  order  to  be  val id  has  to  
be  in  wr i t ing,  the  obvious  is sue  tha t  a r i ses  in  on l ine  arb i t ra t ion 
i s  whether  or  no t  an  onl ine  agreement  concluded  over  the 
in ternet  us ing ICT tools  ins tead  of  the  t rad i t ional  means  of  
wr i t ing can  fu l f i l l  th i s  requi rement  of  a  wr i t t en  form?  The “New 
York  Convent ion”  provides  for  the  requi rement  of  an  agreement  
in  wr i t ing in  the  f i r s t  paragraph  of  Ar t ic le  I I . 505 And in  the 
second paragraph  of  the  same ar t i c le  speci f ies  the  “agreement  in  
wr i t ing”  requi rement .506  
The  main  problem wi th  the  wr i t ing requi rement  in  the  
“New York  Convent ion”  i s  tha t  i t s  descr ip t ion  does  not  
expressly inc lude  onl ine  means  of  concluding the  agreement ,  
                                                          
505
 “Each Contracting State shall recognize an agreement in writing under which the parties 
undertake to submit to arbitration all or any differences which have arisen or which may arise 
between them in respect of a defined legal relationship, whether contractual or not, concerning a 
subject matter capable of settlement by arbitration”. See The United Nations Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards of June 10 1958 Article II available at 
http://www.newyorkconvention.org/texts 
506
 “The term ‘agreement in writing’ shall include an arbitral clause in a contract or an arbitration 
agreement, signed by the parties or contained in an exchange of letters or telegrams”. See The 
New York Convention of June 10 1958 Article II available at 
http://www.newyorkconvention.org/texts 
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which  i s  only natu ra l  s ince  a t  the  t ime i t  was  formula ted  in  
1958,  the  modern  means  of  communicat ing such  as  the  in ternet  
and  a l l  the  co temporary ICT tools  d id not  ye t  ex i s t .  Therefore ,  
the  “New York  Convent ion”  does  not  and  could  not  inc lude  the 
use  of  on l ine  communicat ion  as  a  way to  conclude  an  arb i t ra t ion 
agreement . 507 Cont rary to  the  “New York  Convent ion” ,  the 
“UNCITRAL Model  Law on  In ternat ional  Commercia l  
Arbi t ra t ion”  of  1985 adopts  a  more  broad  descr ip t ion  of  the  te rm 
“agreement  in  wr i t ing”  which  inc ludes  a l l  means  of  
t e lecommunicat ion,508 and  “uses  the  concept  of  ‘da ta  messages’ ,  
which  inc lude  e lec t ronic  da ta  in terchange (EDI) ,  t e legram,  te lex  
and  te lecopy,  and  a l l  o f  which  sa t i s fy the  r equi rement  of  ‘ in  
wr i t ing’ ,  i f  the  informat ion  conta ined  there in  i s  access ible  so  as  
to  be  usable  for  subsequent  reference” . 509 
One way to  surpass  thi s  i s sue i s  to  use  the  e lec t ronic  
means  to  conclude  the  onl ine  arb i t ra t ion  agreement  and  to  refer  
to  another  t angib le document  which  wi l l  inc lude the  agreement  
in  t rad i t ional  wr i t ing.  However ,  th i s  so lu t ion  decreases  to  some 
                                                          
507
 HERBOCZKOVÁ Jana, op. cit., pp. 5, 6. 
508
  The arbitration agreement shall be in writing. An agreement is in writing if it is contained in a 
document signed by the parties or in an exchange of letters, telex, telegrams or other means of 
telecommunication which provide a record of the agreement, or in an exchange of statements of 
claim and defense in which the existence of an agreement is alleged by one party and not denied 
by another. The reference in a contract to a document containing an arbitration clause constitutes 
an arbitration agreement provided that the contract is in writing and the reference is such as to 
make that clause part of the contract. See the UNCITRAL Model Law on International 
Commercial Arbitration of 1985 article 7 available at 
http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/06-54671_Ebook.pdf 
509
 HERBOCZKOVÁ Jana, op. cit., pp. 5, 6. 
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poin t  the  advantages  of  concluding the  arb i t ra t ion en t i re ly 
onl ine .  On the  other  hand  i t  has  been  argued  tha t  there  i s  no 
such  need ,  because  concluding the  arb i t ra t ion  agreement  by 
us ing ICT tools  l ike  e-mai l s  or  by c l ick ing the  agree  but ton  on 
c l ick-wrap  agreements  i s  cons idered  as  t ransfer r ing informat ion 
by le t t e r  o r  t e legram.  This  so lut ion  tha t  i s  most  prominent ly 
accepted  today,  r econci les  the  “New York  Convent ion”  with  the 
“UNCITRAL Model  l aw on  In ternat ional  Commercia l  
Arbi t ra t ion” ,  by accept ing a  more  l ibera l  in terpre ta t ion  of  the 
tex t  o f  the  former  in  l igh t  of  the  la t t e r .  More  speci f ica l l y,  i t  i s  
cons idered  tha t  s ince  the  New York  Convent ion  i s  a  very o ld  
document ,  “draf ted  a t  a  t ime when wri t ing necessar i l y meant  ink 
on  paper  and  not  byt es  on  a  hard  d isk” , 510 i t  must  be  in terpre ted 
accord ing to  the  modern  technologica l  developments ;  the 
in ternet  and  ICT tools  can  be  analogized  to  the  ment ioned  fax  
and  te legram so  tha t  the  convent ion wi l l  no t  inc lude  only the  
l imi ted  c i ted  methods .   
The  same conclus ion  can  be  suppor ted  by EU “Direc t ive  on  
Elec t ronic  commerce” ,  which  ensures  tha t  cont rac t s  can  be  
concluded  by e lec t ronic  means ,511 as  wel l  as  by severa l  na t ional  
                                                          
510
 KAUFMANN-KOHLER Gabrielle, Online Dispute Resolution and its Significance for 
International Commercial Arbitration, Global Reflections on International Law, Commerce and 
Dispute Resolution, 2005, pp. 444, 445. 
511
 “This definition covers any service normally provided for remuneration, at a distance, by means 
of electronic equipment for the processing (including digital compression) and storage of data, and 
at the individual request of a recipient of a service”. See 2000/31/EC Directive of the European 
Parliament and of the Council of 8 June 2000 on certain legal aspects of information society 
services, in particular electronic commerce, in the Internal Market ('Directive on electronic 
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l aws .  For  ins tance ,  in  the  Uni ted  Kingdom the  UK “Arbi t ra t ion 
Act”  of  1996 accepts  as  wr i t ing form anyth ing being recorded  by 
any means . 512 Also the  “European  Convent ion  on  In ternat ional  
Commercia l  Arbi t rat ion”  cons iders  as  an  agreement  in  wri t ing,  
one  concluded  through le t te rs ,  t e legrams,  or  in  a  communicat ion 
by te le-pr in ter . 513  
In  the  Uni ted  S tates  of  America  the requi rement  for  a  
wr i t t en  form accord ing to  the  “Federa l  Arbi t ra t ion  Act”  of  1925 
i s  interpre ted  in  a  more  l ibera l  way so  tha t  i t  inc ludes  e lec t ronic  
agreements . 514  The  same in terpre ta t ion i s  suppor ted  by o ther  
ins t ruments  wi th s imi lar  or  ident ica l  wording,  such  as  the  US 
“Uni form Computer  Informat ion  Transact ions  Act”  (UCITA),  the 
US “Uni form Elect ronic  Transact ions  Act”  (UETA),  the  
                                                                                                                                                               
commerce'), Article 17 available at http://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:32000L0031&from=EN  
512
 “Agreements to be in writing: The provisions of this Part apply only where the arbitration 
agreement is in writing, and any other agreement between the parties as to any matter is effective 
for the purposes of this Part only if in writing. The expressions “agreement”, “agree” and “agreed” 
shall be construed accordingly.  There is an agreement in writing if the agreement is made in 
writing (whether or not it is signed by the parties), if the agreement is made by exchange of 
communications in writing, or if the agreement is evidenced in writing. Where parties agree 
otherwise than in writing by reference to terms which are in writing, they make an agreement in 
writing. An agreement is evidenced in writing if an agreement made otherwise than in writing is 
recorded by one of the parties, or by a third party, with the authority of the parties to the 
agreement. An exchange of written submissions in arbitral or legal proceedings in which the 
existence of an agreement otherwise than in writing is alleged by one party against another party 
and not denied by the other party in his response constitutes as between those parties an agreement 
in writing to the effect alleged. References in this Part to anything being written or in writing 
include its being recorded by any means”. See UK Arbitration Act of 1996 section 5 available at 
http://www.legislation.gov.uk/ukpga/1996/23/section/5 
513
 European Convention on International Commercial Arbitration, article I, 1961, available at 
http://www.jus.uio.no/lm/europe.international.commercial.arbitration.convention.geneva.1961/_1.
html 
514
 Federal Arbitration Act of 1925, available at 
https://www.ilr.cornell.edu/alliance/resources/Legal/federal_arbitration_act.html 
  
302 
 
“UNIDROIT Pr incip les  of  In ternat ional  Commercia l  Cont rac t s” ,  
and  the  “Brusse l s  I  Regula t ion” .515 
Conclusively,  i t  i s  cer ta in ly t ime to  recognize  tha t  the 
wr i t t en  requi rement  in  Ar t ic le  II  o f  the  “New York  Convent ion” 
i s  fu l f i l l ed  not  on ly b y agreements  on  paper  bu t  a lso  b y 
agreements  recorded  through e lec t ronic  communicat ion ,  as  long 
as  the  informat ion  i s  access ib le  for  fur ther  reference.516 
Therefore  an  onl ine  arb i t ra t ion agreement  fu l f i l l s  the  wr i t t en 
requi rement  and  i s  cons idered  a  va l id  agreement .  Technica l ly,  
the  argument  i s  tha t  s ince  Ar t ic le  II  (2)  of  the  “New York  
Convent ion”  in terpre ted  broadly cons iders  tha t  on l ine  arb i t ra t ion 
agreements ,  concluded  through means  of  t e lecommunicat ion ,  
such  as  the  use  of  te legrams,  fu l f i l l  the  wr i t t en  requi rement  and  
s ince  the  use  of  e-mai l s  can  be  equated  to  the  use  of  t e legrams,  
therefore  a l so  onl ine  arb i t ra t ion agreements  concluded  v ia  e-
mai l  a re  va l id .  The argument  fo l lows  the  same logic  to  say tha t  
on l ine  arb i t rat ion  agreements ,  concluded  by accept ing the  “ terms  
and  condi t ions”  form and  the  inc luded arb i t ra t ion  c lause ,  a l so  
fu l f i l  the  wr i t t en requi rement ,  because  “ there  has  been  an  
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 KAUFMANN-KOHLER Gabrielle, Ibid., pp. 444, 445. 
516
 “The electronic document must include the identity of the parties, the agreement itself (i.e. the 
offer and the acceptance), and the content of the agreement (i.e. the specific terms and the general 
conditions). This information must be stored in a manner that allows its accessibility for further 
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303 
 
exchange of  in format ion  en t i re ly analogous  to  the  exchange tha t  
t akes  p lace  when e-mai l s  or  faxes  are  exchanged”. 517 
 
 
B.  Express ing  consent  in  e lec t ronic  arbi t ra t ion  contract   
 
Another  importan t  i s sue  re la t ing to  the  onl ine  arb i t ra t ion  
agreement  i s  that  of  consent  given  by the  par t i es  tha t  conclude  
the  agreement .  The main  problem lays  on  whether  or  no t  the 
par t i es  to  an  onl ine  arb i t ra t ion  agreement  can  express  the i r  
consent  for  resolv ing the i r  d i spute  th rough arb i t ra t ion by us ing 
ICT tools ,  for  example  v ia  e-mai l  o r  by agree ing to  a  “ terms  and  
condi t ions”  form on  an  in ternet  webpage.  The f i r s t  ob jec t ion 
re la tes  to  the  securi t y and  the  concern  i s  tha t  these  means  are  
no t  secure  enough to  re ly on  them for  the  express  of  consent .  
However ,  as  a l ready made ev ident  these  technologica l  concerns  
about  secur i t y are  becoming less  and less  of  a  problem because  
of  the  advancements  of  t echnology,  cryptograph y and  in  genera l  
in ternet  secur i t y mechanisms .   
One of  the  bes t  ways  for  the  par t ies  to  express  the ir  
consent  and  a l so  a prerequis i te  for  an  arb i t ra t ion  agreement ,  
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bes ides  the  wr i t t en form,  i s  the  use  of  s ignatures .  The “New 
York  Convent ion”  expressly requi res  the  arb i t ra t ion  agreement  
to  be  s igned  by the  par t i es .  This  requirement  i s  fu l f i l l ed  by the  
use  of  e lec t ronic  s ignatures  because  i t  i s  considered  that  the  use 
of  an  e lec t ronic  s ignature ,  for  example  in  an  emai l ,  expresses  
tha t  par ty’s  consent  and  is  equated to  a  t rad i t ional  s ignature  by 
hand .   
E lec t ronic  s ignature  (or  d igi ta l  s ignature)  and  
au thent ica t ion  i s  an encrypt ion  technology,  which  i s  employed  in  
e lec t ronic  commercia l  t ransact ions  to  ensure  onl ine  bus iness  
secur i t y. 518 The  equat ion  of  an  e lec t ronic  s ignature  wi th  a  
t rad i t ional  one  i s  suppor ted  by severa l  l egal  documents  such  as  
the  “UNCITRAL Model  Law on  Elec t ronic  S ignatures”  adopted 
by UNCITRAL on 5  Ju ly 2001,  which  gran ts  min imum 
recogni t ion  to  most  au thent ica t ion  technologies ,  and  promotes  
the  progress ive  harmonizat ion  and  unif ica t ion  of  measures  and 
pol ic ies  on  e-s ignature  i s sues .  Fur thermore ,  the  “ In terna t ional  
Chamber  of  Commerce”  ( ICC)  wi th  severa l  in i t i a t ives  such  as  
the  “Genera l  Usage  for  In ternat ional  Digi ta l ly Ensured  
Commerce”  (GUIDEC),  the  ICC “e-Terms” of  2004 and  the  ICC 
“Guide  to  Elec t ronic  Cont rac t ing” ,  a t t empt  to  crea te  a  genera l  
f ramework  for  the use  of  digi ta l  s ignatures  in  internat ional  
commercia l  t ransact ions .  In  Europe the  opin ion  i s  a lso  suppor ted  
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by the  EU “Direc t ive  on  a  Community Framework  for  Elec t ronic  
s ignatures” 519 which  promotes  the  use  and  legal  recogni t ion  of  
e lec t ronic  s ignatures  as  means  of  au thent ica t ion  and  se t s  ou t  a  
f ramework  for  the  recogni t ion  of  e-s ignatures  and  ce r t i f i ca t ion 
serv ice  requi rements  for  member  s ta tes .  In  the  Uni ted  S ta tes  the 
adopt ion of  the  “Elec t ronic  S ignatures  in  Global  and  Nat ional  
Commerce  Act” 520 (ESIGN Act )  consol ida tes  the  legal  e f fec t  and 
val id i t y of  e lec t ron ic  s ignatures  and  p romotes  cons is tency and  
cer ta in ty r egard ing the  use  of  e-s ignatures  in  the  US.  
 
 
 
 
 
                                                          
519
 “The purpose of this Directive is to facilitate the use of electronic signatures and to contribute 
to their legal recognition. It establishes a legal framework for electronic signatures and certain 
certification-services in order to ensure the proper functioning of the internal market. It does not 
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there are requirements as regards form prescribed by national or Community law nor does it affect 
rules and limits, contained in national or Community law, governing the use of documents”. See 
Directive 1999/93/EC of the European Parliament and of the Council of 13 December 1999 on a 
Community framework for electronic signatures available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31999L0093:en:HTML 
520
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its formation”. See the Electronic Signatures in Global and National Commerce Act available at 
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306 
 
C.  Arbi t rabi l i t y  and  pre-d i spute  arb i tra t ion  agreements  
 
The  b igges t  i s sue  re la t ing to  on l ine  arb i t ra t ion  agreements  
concerns  the  par t ies ’  capaci ty to  conclude  these  k inds  of  
agreements .  It  i s  an  i s sue  of  h igh  importance  because  cont rary to  
o ther  ODR methods,  on l ine  arb i t ra t ion i s  binding and  there  i s  a  
concern  tha t  par t i es  may agree  to  reso lve  the i r  di spute  th rough  
arb i t ra t ion  over  the  in ternet  wi thout  fu l l y unders tanding the  
legal  e f fec t s  of  the i r  consent  and  tha t  the i r  l egal  due  process  
r igh ts  may be  inf r i nged .  The i s sue  re la tes  to  the  arb i t rab i l i t y of  
d i sputes  and  the  enforceabi l i t y of  agreements  to  arb i t ra te .  
The problem concerns  more  speci f ica l l y B2C disputes .  In  
genera l ,  consumer  d i sputes  are  arb i t rab le  as  subjec t  mat ter  bu t  
many arb i t ra t ion  laws  subjec t  consumer  d i sputes  to  cer ta in  
res t r ic t ions .  521  An agreement  to  arb i t ra te  involves  a  waiver  of  
the  r igh t  to  go  to  cour t  and  an  obl iga t ion  to  t ake  par t  in  the 
arb i t ra t ion  procedure .   The  par t ies ’  consent  mus t  be  voluntary 
and  fu l l y in formed.  More  speci f ica l l y t he  problem re la tes  to  pre-
d i spute agreements ,  where  i t  i s  a rgued  tha t  the consent  given  
before  the  d i spute  ar i ses  may h inder  the  consumers’  access  to  
jus t ice .  In  pos t -d ispute  agreements  and  af ter  a  d i spute  has  
ar i sen ,  the  consumer  usual ly wi l l  be  fu l l y in formed of  the  
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poss ible  reso lu t ion opt ions  and  the  choice  of  arb i t ra t ion  i s  
vo luntary and  fu l ly in formed.  On the  cont rary,  in  pre-d i spute 
agreements  i t  i s  poss ible  tha t  the  consumer  has  no t  read  the  
s tandard  terms  and condi t ions  (even  i f  there  was  a  c lea r  l ink 
f rom the  order ing webpage)  and  thus  tha t  the  consumer  i s  no t  
even  aware  tha t  there  i s  an  arb i t ra t ion  c lause  in  the  cont rac t .  
Fur thermore ,  even  i f  the  consumer  i s  aware  of  the  ex is tence  of  
an  arb i t ra t ion  c lause  i t  i s  l ike ly to  be  unaware  of  i t s  s ign i f icance  
s ince ,  a t  the  s tage  o f  cont rac t  conclus ion  consumers  are  un l ike ly 
to  give  an y thought  to  the  i s sue  of  l a ter  d i sputes .  In  these  cases  
i t  cannot  be  sa id  tha t  the  choice  of  arb i t ra t ion  i s  fu l ly in formed.   
Consequent ly,  severa l  l aws  res t r ic t  in  some way the  
enforceabi l i t y of  pre-d i spute  arb i t ra t ion  c lauses  agains t  a  
consumer ,  but  only ve ry few jur i sd ic t ions  di sa l low B2C 
arb i t ra t ion  agreement  af ter  the  di spute  has  ar i sen .522 
This  is sue  becomes even  more  acute  because  of  the  power  
imbalances  be tween  par t ies  in  d i sputes  and  “many arb i t ra t ion 
laws  l imi t  the  arb i t rab i l i t y of  d i sputes  where  the  par t i es  have  
subs tant ia l ly d i f feren t  bargain ing powers ,  thereby seek ing to  
pro tec t  t enants ,  employees ,  o r  consumers  as  the  weaker  
par t i es” .523 In  ODR the  res t r ic t ions  on mandatory pre-d i spute 
arb i t ra t ion  c lauses  apply exclus ively to  consumer  arb i t ra t ion 
serv ices  and  not  in  o ther  c iv i l  l aw areas ,  such  as  l andlord-tenant  
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re la t ions .524 The  f i r s t  concern  i s  tha t  the  choice  i s  no t  voluntary 
f rom the  consumer’s  s ide ,  s ince  arb i t rat ion  c lauses  are  inc luded 
in  s tandard  form cont rac t s  and  are  of fered  on  a  “ take  i t  o r  l eave  
i t ”  bas is .525   
The  consent  of  the par t i es  i s  an  essent ia l  p rerequis i te  for  
t rad i t ional  a rb i t ra t ion  and  the i r  par t i c ipa t ion  in  the  procedure 
mus t  be  based  on  the i r  own f ree  wi l l .  In  on l ine  arb i t ra t ion ,  the 
concern  i s  tha t  the  arb i t ra t ion  agreement  might  no t  be  based  on  
the  consent  of  the  par t i es ,  who might  be  forced  to  par t ic ipa te .  
For  ins tance ,  “where  there  i s  a  monopoly of  power  or  where  
there  i s  a  pre-d i spute  arb i t ra t ion  c lause  in  a  Bus iness  to  
Consumers  (B2C)  agreement ,  the  weaker  par ty has  to  choose  
between  en ter ing  in to  an  arb i t ra t ion  agreement  or  forgo  
cont rac t ing,  and  due  to  power  imbalance  in  such  cases ,  the 
par t i es  may be  cons idered  to  have  been  ind i rec t l y forced  to  en ter  
in to  an  arbi t ra t ion  agreement” . 526  
The  second concern  i s  tha t  consumers  are  in  an  infer ior  
pos i t ion  s ince  they are  one-shot  p layers  cont rary to  bus inesses  
which  are  repeat  p layers  conduct ing numerous  arb i t ra t ions  each  
year  and  being fami l iar  wi th  the  arb i t ra t ion  ins t i tu t ion  and  the  
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525
 HÖRNLE Julia, op. cit., pp. 171- 173. 
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procedure .  527 Also  the  bus iness  i s  usual ly the  one  tha t  chooses  
the  ODR provider ,  a  fac t  which  can  lead  to  some degree  of  
(unconscious)  sys temic  bias  s ince  the provider  may regard  the 
suppl ier  as  a  repeat  cus tomer  for  refer ra l .528 
Because  of  the  above concerns  consumer  associat ions  
advocate  tha t  p re-d i spute  arb i t ra t ion  agreements  should  not  b ind 
consumers  and  severa l  l aws  have  imposed  cer ta in  res t r ic t ion .  In  
the  European  Union ,  accord ing to  the  European  Counci l  
“Di rec t ive  on  Unfai r  Terms  in  Consumer  Cont rac t s” ,  many 
Member  S ta tes  may not  recognize  the  compulsory nature  of  an  
onl ine  arb i t ra t ion  agreement  on  the  grounds  tha t  i t  h inders  
consumers’  r igh ts  to  go  to  cour t .  For  ins tance ,  in  France ,  as  
ev idenced  by cases  such  as  J aguar  case , 529 “pre-d i spute  consumer 
arb i t ra t ion  c lauses  are  inval id  in  domes t ic  mat ters  bu t  
cons idered  val id  in  in ternat ional  a rbi t ra t ion,  because  French  
consumer  pro tec t ion  law concern ing jur i sd ic t ion  (French  Civ i l  
Code,  Ar t .  2061 and  French  Consumer  Code,  Ar t .  L.  132(2))  
does  not  apply to  in ternat ional  s i tua t ions” .530 Also  in  England 
and  Wales  the  1996 “Arbi t ra t ion  Act”  and  the  1999 “Unfai r  
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 O’ HARA A. Erin, Choice of law for internet transactions: the uneasy case for online consumer 
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 “The first instance court stated the clause to be illegal, the Court of Appeal reversed that 
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Terms in  Consumer  Cont rac ts  Regula t ion”  a l low pre-di spute 
arb i t ra t ion  agreements  in  consumer  d i sputes  only when the  
amount  a t  s take  i s  more  than  £5000 and  i f  the  arb i t ra t ion  c lause 
i s  no t  unfa i r  according to  the  regula t ion .   
In  the  Uni ted  Sta tes  the t rea tment  of  pre-d i spute 
arb i t ra t ion agreements  d i f fers .  Many US s tandard  terms  in  
e lec t ronic  cont rac t s  of ten  inc lude  arb i t ra t ion  c lauses .  There  i s  a  
d i s t inc t ion  between two types  of  agreements ,  the  “browse-wrap”  
agreements  and  the  “c l ick-wrap”  agreements .  The “browse-wrap”  
agreements  are  inc luded  in  the  s tandard  “ terms  and condi t ions” 
sec t ion  of  the business ’  webs i te  and i t  i s  cons idered  tha t  the  
consumer  by accept ing to  use  the  products  or  serv ices  of fered  b y 
the  bus iness  a l so  accepts  those  terms .  On the  cont rary,  the  
“c l ick-wrap”  agreements  requi re  consumers  to  af f i rmat ive ly 
ind ica te  the i r  acceptance  of  the te rms ,  by checking a  box  or  
c l i ck ing a  bu t ton labeled  “ I agree” .  The enforceabi l i t y of  
browse-wrap  agreements  has  been  chal lenged  in  severa l  
occas ions  wi th  mos t  no table  the “Specht  v .  Ne tscape 
Communicat ions  Corp .  case  where  the  Second Ci rcu i t  denied  
Netscape’s  mot ion  to  compel  arb i t ra t ion  under  a  browse-wrap  
sof tware  l i cense  agreement ,  ho ld ing tha t  users  of  Netscape’s  
sof tware  d id  not  have  reasonable  no t ice  of  the  l i cense  agreement  
  
311 
 
conta in ing the  agreement  to  arb i t ra te” . 531 As  far  as  the  c l ick-
wrap  agreements  go ,  a l though there  are  concerns  regard ing  
i l lusory consent ,  genera l l y the y are  he ld  to  be  enforceable  by 
cour t s 532 when  there  i s  an  expl ic i t  d isp lay of  agreement ,  th rough 
means  such  as  c l icking or  checking “ I  accept”  or  “ I  agree”  pr ior  
to  the  t ransact ion .533 Examples  of  cases ,  in  which  the  val id i ty of  
consumer  arb i t ra t ion  agreements  inc luded  in  the  s tandard  “ terms  
and  condi t ions”  i s  recognized ,  inc lude the  Spar tech  CMD,  LLC 
v .  In ternat ional  Automot ive  Components  case ,  the  B lau  v .  AT&T 
Mobi l i t y  case  and the  Vernon v .  Qwes t  Communicat ions  In t ’ l ,  
Inc .  case .  The “Federa l  Arbi t ra t ion  Act”  (FAA) cons iders  pre-
d i spute b inding agreements ,  as  “val id ,  i r revocable ,  and  
enforceable” ,  wi thout  d i s t inguishing or  ment ioning speci f ica l l y 
consumer  cont rac t s .  But  even  when the  FAA does  not  apply,  
under  mos t  s ta te  l aws ,  consumer  arb i t ra t ion  agreements  are  a l so 
enforceable .  In  the  Uni ted  S ta tes  consumer  arb i t ra t ion  clauses  
are  l egal ly b inding as  ev ident  by the  re levant  case  law.534 
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Only when the  arb i t ra t ion  agreement  does  not  comply wi th  
fundamenta l  fa i rness  or  i s  found to  be  oppress ive  or  h ighly 
unreasonable ,  i t  wi l l  be  recognized  as  unenforceable  by the  
cour t s ,  such  as  in  cases  where  there  are  concerns  about  
neut ra l i t y or  about  imposing excess ive  arb i t ra t ion  fees .535 Bu t ,  in  
genera l  for  an  arb i t ra t ion  c lause  conta ined  in  a  s tandard  “terms 
and  condi t ions”  agreement  to  be  val id ,  there  must  be  a  c lear  
mani fes ta t ion  of  the  consumer’s  consent  to  the  agreemen t  ( for  
ins tance  by c l ick ing an  accept  bu t ton)  and  the  agreement  mus t  be  
c lear  and  v i s ib le  before  the  cus tomer  reaches  the  “ I  accept”  
bu t ton.  Overa l l  there  i s  s t i l l  some legal  uncer ta in ty about  the 
val id i t y of  pre -d i spute  consumer arb i t ra t ion  agreements .  
However ,  i t  i s  a rgued  tha t  even  accord ing to  EU law,  a  pre-
d i spute  consumer  arb i t ra t ion  c lause  c lear ly re ferenced  in  the  
cont rac t ,  which  mandates  a l l  d i sputes  to  be  reso lved  through an  
                                                                                                                                                               
Bruce Terminix Cos. v Dobson the US Supreme Court included consumers within the scope of the 
FAA, stating that ‘[the] Congress, when enacting [the FAA] had the needs of consumers, as well 
as others, in mind’. In this case the Supreme Court held that Alabama’s statute prohibiting 
mandatory pre-dispute arbitration clauses was pre-empted by the FAA”. See CORTES Pablo, op. 
cit., pp. 110- 111. 
535
 “In Comb and Toher v PayPal the judge found PayPal’s arbitration clause unconscionable for 
consumers, holding that Santa Clara County in California was not a neutral forum”. Ibid. “The 
New York court of appeals was concerned with a similar clause to the one in Hill v. Gateway 
2000. The court found that the high cost of the International Chamber of Commerce (ICC) 
arbitration made the designation of ICC unconscionable in a consumer context. Nevertheless, it did 
not consider that the arbitration clause was invalid. It held that the dispute settlement should be 
conducted by the less expensive American Arbitration Association”. See MANEVY Isabelle, op. 
cit., p. 39. 
  
313 
 
arb i t ra l  p rocedure  which  i s  p roven  to  be  fa i r ,  inexpens ive  and  
eas i l y access ib le  for  consumers  would  be  cons idered  val id .536 
However ,  in  order  to  avoid  the possibi l i t y of  some cour ts  
and  some count r ies  no t  recogniz ing pre-d i spute  consumer 
arb i t ra t ion agreements  as  va l id ,  uni la tera l l y b inding arb i t ra t ion 
agreements  can  be  used ,  which  are  b inding for  the  s t ronger  par t y  
( i . e .  the  bus iness) ,  bu t  a l low the  weaker  par ty ( i . e .  the  
consumer)  to  choose  whether  to  reso lve  the  d i spute  th rough 
arb i t ra t ion  or  go  to  cour t .537  This  way the  agreement  ensures  the 
compl iance  of  the  s t ronger  par ty and  provides  access  to  jus t ice  
for  the  weaker  par ty.  I f  p re-d i spute  arb i t ra t ion  c lauses  are  no t  
b inding for  the  s t ronger  par ty,  i t  would depr ive  the weaker  par ty 
of  access  to  redress ,  as  the  cour t s  a re  no t  a  v iable  or  af fordable 
op t ion for  most  B2C d isputes  because  of  the  d is tance ,  the cos t s  
and  the  legal  complexi t i es  of  l i t iga t ion .  The avai lab i l i t y of  
on l ine  arb i t ra t ion  as  a  form of  redress  can  only be  secured  by 
some form of  encouragement  or  compuls ion  to  t ake  par t  in  
arb i t ra t ion .538 The  d i fferen t  t rea tment  of  the  par t i es  i s  jus t i f i ed 
by the  d i f ference  in  the  pos i t ion  of  the  par t i es  ( the  weaker  
pos i t ion  of  the  consumer)  and  the  need  to  redress  th i s  power  
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imbalance .  This  way the  more  powerfu l  bus inesses  are  bound b y 
the  agreement  and  the  consumer  gains  access  to  jus t ice ,  whi le  
the  consumer  i s  f ree  to  choose  l i t iga t ion  ins tead  of  arb i t ra t ion ,  
a l though th is  scenar io  i s  l ess  possib le in  B2C disputes  where  
l i t iga t ion  mos t  t imes  i s  no t  a  v iab le  op t ion.   An example  of  a  
b inding submission to  arb i t ra t ion  is  the  ICANN s ys tem for  
d i sputes  over  domain  name regis t ra t ions  under  the  Uni form 
Dispute  Resolu t ion Pol icy (UDRP),  which  i s  adminis tered  by a  
number  of  ODR providers .  Fur thermore ,  an  example of  a  
un i la tera l ly b inding ,  p re-d i spute  consumer  arb i t ra t ion  agreement  
i s  “Ford  Journey” ,  an  onl ine  motor  vehic le  sa les  d i spute 
reso lu t ion  program managed  for  Ford  by the  “Char tered  Ins t i tu te  
of  Arbi t ra tors”  in  London,  accord ing  to  which  the  “c la imant  
(cus tomer)  has  a  choice  of  t ak ing advantage  of  the  serv ice  or  
us ing the  cour t s  ins tead ,  whereas  the  respondent  has  no  
choice” . 539 
 
 
 
 
 
                                                          
539
 KAUFMANN-KOHLER Gabrielle, Online Dispute Resolution and its Significance for 
International Commercial Arbitration, op. cit., pp. 4, 5. 
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Sect ion  3:  The Arbi trat ion  procedure 
 
When a  d i spute  ar i ses  be tween  the par t i es  tha t  have 
en tered  in to  an  onl ine  arb i t ra t ion  agreement ,  the  next  s tep  i s  for  
the  ac tual  p rocedure  of  the  onl ine  arb i t ra t ion  to  begin .  The mos t  
common way to  in i t i a te  the  process  i s  for  the  p la in t i f f  to  contac t  
the  ODR provider  and  reques t  the  beginning of  the  onl ine 
arb i t ra t ion .  Af ter  the  reques t  i s  regi s tered ,  the  provider  contac t s  
the  o ther  par ty and  reques t s  the  re levant  documents  and  
ev idences .  The procedure  ma y d i f fer  depending on  the  provider ;  
the  way of  communicat ion  between  the  par t i es  ( th rough e-mai l  or  
web-based  arb i t ra t ion)  and  the  use  of  ICT tools  ( for  example  
document -only arb i t ra t ion) .  The di scuss ions  with  the  arb i t ra tors  
and  the  submiss ion of  ev idences  can  be  performed onl ine .  The  
process  t akes  normal ly be tween  4  hours  and  30  days .  The main 
concern  about  the in t roduct ion  of  t echnology in to  the  arbi t ra t ion 
process  was  unt i l  recent ly tha t  the  lack  of  face  t o  face  
communicat ion  would  not  a l low for  the  implementa t ion  of  the 
arb i t ra t ion process  in  the  onl ine  environment .  However ,  today 
ICT tools  such  as  emai l ,  chat  rooms,  word-process ing sof tware  
and  v ideoconference  have  grea t ly advanced  and  can  fu l l y 
fac i l i t a te  the  onl ine arb i t ra t ion  procedure .  Especia l l y l a te ly use  
of  v ideo-conference  has  become most  common in  the  f ie ld  
  
316 
 
al lowing par t ies  to  hear  and  see  each  o ther  as  in  the  rea l  wor ld  
but  a l so wi tnesses  to  give  the i r  t es t imonies  on l ine .  
There  are  two fundamenta l  p r incip les  tha t  shape  the 
procedure  of  on l ine  arb i t ra t ion .  The f i r s t  one  i s  the  pr incip le  of  
par ty au tonomy,  wh ich  a l lows  par t ies  to  de termine  and  organize  
the  speci f ics  of  the  procedure  by agreement .  The second 
pr inc ip le  i s  the  equal  t rea tment  of  the  par t i es  accord ing to  
which ,  “ the  par t i es  have  the  r igh t  of  equal  access  to  the 
informat ion ,  so  they mus t  a l so  have  the  ab i l i t y to  have  equal  
access  to  the  e lec t ronic  means  for  conduct ing the  procedure” .540 
Regard less  of  the  speci f ics  of  the  arb i t ra t ion  procedure  the  main  
i s sues  tha t  a r i se  f rom the  t ransporta t ion  of  the  arb i t ra t ion  
process  to  the  vi r tua l  wor ld of  cyberspace  re la te  to  two bas ic  
concepts  of  the  arb i t ra t ion  procedure ;  the  sea t  o f  arb i t ra t ion  and  
the  appl icab le  l aw.   
 
 
A.  The p lace  or  sea t  o f  arb i tra t ion 
 
The  p lace  where  the  arb i t ra t ion  takes  p lace  i s  ca l led  the  
p lace  or  the  sea t  of  arb i t ra t ion .  It s  de terminat ion  i s  impor tan t  
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 YÜKSEL, Armağan Ebru Bozkurt, op. cit., pp. 87, 88. 
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because  the  sea t  af fec t s  o ther  aspects  of  the  arb i t ra t ion .  For  
example ,  the  sea t  may determine  the  nat ional i t y of  the  arb i t ra l  
award ,  the  de terminat ion  of  which i s  essen t ia l  when seeking the  
ass i s tance  of  nat ional  cour t s ,  the  superv is ion  of  awards  by the  
cour t s  of  the  sea t ,  the  recogni t ion  and  enforcement  of  the  award ,  
the  power  of  nat ional  cour t s  to  se t  as ide  the  award ,  as  wel l  as  
the  appl icab le  l aw.  
The obvious  is sue  tha t  a r i ses  in  on l ine  arb i t ra t ion i s  the 
ques t ion of ,  how can  one  determine  the  sea t  o f  arbi t ra t ion  when 
the  whole  procedure  of  the  onl ine  arb i t ra t ion  takes  place  onl ine ,  
in  a  vi r tua l  world  where  a  phys ica l  locat ion  cannot  be  def ined?  
In  onl ine  arb i t ra t ion  the  procedure  does  not  t ake  p lace  in  a  
s ingle  locat ion ;  on the  cont rary the  par t i es  and  the  arb i t ra tors  
may take  par t  in  the  procedure  f rom oppos i te  corners  of  the  
wor ld .  The absence  of  a  phys ica l  sea t  may lead  to  what  i s  known 
as  “f loa t ing arb i t ra t ion”  which  in  tu rn wi l l  l ead  to  a  “f loa t ing 
award”  wi th  potent ia l l y grave  consequences  for  i t s  enforcement .   
However ,  t rad i t ional ly the  par t i es  accord ing to  par t y 
au tonomy can  choose  the  sea t  o f  arb i t ra t ion  and  based  on  “ the  
sea t  theory” ,  which  i s  widely accepted  in  l egal  theory and  
recognized  by the  a rb i t ra t ion  laws  of  many count r ies ,  a rb i t ra t ion 
proceedings  may be  concluded  in  a  count ry d i f feren t  than  the 
p lace  of  arb i t ra t ion ,  wi thout  changing the  sea t  o f  arbi t ra t ion ,  
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which  i s  the  one  agreed  by the  par t i es .541 Fur thermore ,  this  
op in ion  i s  supported  by the  theor y of  de local iza t ion,  accord ing 
to  which the  arbi t ra t ion  should  be  detached  f rom the  p lace  of  
arb i t ra t ion .542 
Today,  there  i s  a  genera l  consensus  tha t  on l ine  arb i t ra t ion  
i s  a  d igi ta l ized  or  v i r tua l  event  tha t  has  no  s i tus  i . e .  no t  a  sea t  
def inable  in  t rad i t ional  t e rms  as  a  speci f ic  phys ica l  locat ion .  In  
on l ine  arb i t rat ion  the  sea t  i s  no t  def ined  as  the  p lace  of  the  
procedure  or  of  the  p lace  where  the  p rovider  i s  s i tua ted  or  the  
p lace  where  the  award  was  made.  It  i s  de termined  based on  legal  
c r i t e r ia  and  i s  def ined  as  the  p lace  agreed  to  be  the  sea t  o f  
arb i t ra t ion by the  par t i es  or  by the  arb i t ra tors  or  the ODR 
provider .  If  the  par t i es  have not  chosen  the  sea t  o f  arb i t ra t ion ,  
then  the  arb i t ra l  t r ibunal  or  the  arb i t ra t ion  inst i tu t ion  determines  
the  sea t  o f  arb i t rat ion .  Accord ing to  the  “UNCITRAL Model  
Law” i f  the  par t i es  have  not  chosen  the p lace  of  arb i t ra t ion,  then 
the  arb i t ra l  t r ibunal  decides  on  the  p lace  of  arb i t ra t ion ,  based  on  
the  c i rcumstances  of  the  case . 543 
                                                          
541
 WANG Fangfei Faye, op. cit., p. 89. 
542
 HERBOCZKOVÁ Jana, op. cit., p. 7. 
543
  “Place of arbitration. The parties are free to agree on the place of arbitration. Failing such 
agreement, the place of arbitration shall be determined by the arbitral tribunal having regard to the 
circumstances of the case, including the convenience of the parties.  Notwithstanding the 
provisions of paragraph (1) of this article, the arbitral tribunal may, unless otherwise agreed by the 
parties, meet at any place it considers appropriate for consultation among its members, for hearing 
witnesses, experts or the parties, or for inspection of goods, other property or documents”. See 
UNCITRAL Model Law on International Commercial Arbitration (1985) Article 20 available at 
http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/06-54671_Ebook.pdf 
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Consequent ly,  the  sea t  o f  arb i t ra t ion i s  chosen  and  is  
independent  f rom any ph ys ica l  locat ion  making the  absence  of  a  
t rad i t ional  s i tus  i r re levant .  This  i s  suppor ted  not  on ly by the  
“UNCITRAL Model  Law”,  bu t  a l so  by the  ICC arb i t ra t ion 
ru les 544 as  wel l  as  by the  nat ional  l aws  of  severa l  count r ies  such 
as  UK 545 and  France 546.  Therefore ,  i t  i s  accepted  tha t  the  p lace or  
sea t  o f  arb i t ra t ion  refers  to  the  p lace  chosen  by the  par t i es  or  the  
arb i t ra tors  as  a  connect ing fac tor  to  de termine  o ther  aspects  of  
the  onl ine  arb i t ra t ion  procedure  such  as  the  procedura l  law,  the  
jur i sdic t ion of  a  cour t  to  se t  as ide  an  award  and  poss ib ly the  
mater ia l  l aw of  the procedure ,  which  is  re la ted  to  nex t  i ssue  of  
the  appl icab le  l aw,  s ince  genera l l y,  i f  the  par t i es  have  not  
chosen  the  appl icab le  l aw i t  wi l l  be  tha t  o f  the  sea t  o f  
arb i t ra t ion .  In  shor t ,  the  arb i t ra l  award  as  wel l  as  the  arbi t ra t ion 
procedure  do  not  have  to  be  connected  wi th  the  sea t  o f  
                                                          
544
 “Place of the Arbitration:  The place of the arbitration shall be fixed by the Court, unless agreed 
upon by the parties. The arbitral tribunal may, after consultation with the parties, conduct hearings 
and meetings at any location it considers appropriate, unless otherwise agreed by the parties.  The 
arbitral tribunal may deliberate at any location it considers appropriate”. See The International 
Chamber of Commerce Rules of Arbitration article 18 available at 
http://www.icc.se/skiljedom/rules_arb_english.pdf 
545
 “The seat of the arbitration: In this Part ‘the seat of the arbitration’ means the juridical seat of 
the arbitration designated by the parties to the arbitration agreement, or by any arbitral or other 
institution or person vested by the parties with powers in that regard, or by the arbitral tribunal if 
so authorized by the parties, or determined, in the absence of any such designation, having regard 
to the parties’ agreement and all the relevant circumstances”. See UK Arbitration Act Section 3 
available at http://www.legislation.gov.uk/ukpga/1996/23/section/3 
546
 “According to the French Cour de cassation the seat of arbitration is not a physical concept but 
a purely legal concept. According to the French Cour d’appel de Paris, ‘no particular form is 
imposed for the deliberations of the arbitral tribunal; in international it is difficult to hold multiple 
meetings of a group of people who live in different countries’. Consequently, no legal difficulty 
should arise if the arbitrators conduct proceedings over the Internet, provide that when they write 
the arbitration award they take the precaution of indicating the seat of arbitration”. See MANEVY 
Isabelle, op. cit., pp. 40- 41. 
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arb i t ra t ion  and  once  the  sea t  o f  arb i t ra t ion  i s  chosen  by the  
par t i es ,  the  arb i t ra tors  or  the  arb i t ra t ion  ins t i tut ion ,  “a l l  
p roceedings  and  hear ings  could  be  he ld  e lec t ronica l l y and  the  
arb i t ra tors  need  only s ta te  the  sea t  o f  arb i t ra t ion  in  the  award  
i t se l f ,  as  the  par t i es  de termined ,  and s ign  the  award” . 547 
 
 
B.  The appl icable  law 
 
The  main  i s sue  regard ing the  appl icab le  l aw in  an  onl ine 
arb i t ra t ion  procedure  re la tes  to  the  ques t ion  of  which  law wi l l  
govern  the  var ious  s tages  of  the  arb i t ra t ion ,  main ly the  
agreement ,  the  procedura l  i s sues  and the  subs tant ive  is sues .  
Again ,  th i s  i ssue  is  most ly reso lved  by the  pr inc ip le  of  par ty 
au tonomy which  a l lows  the  par t i es  to  choose  the  appl icab le  l aw.  
The par t ies  can  agree  to  c i rcumvent  the  choice  of  l aw ru les  of  
pr iva te  internat ional  l aw and  choose  both  the  procedura l  and  the 
subs tant ive  law appl icab le  to  the  arbi t ra t ion and  the  dispute .  
Therefore ,  b y choos ing the  appl icab le  l aw,  the  par t i es  avoid  any 
jur i sdic t ion  and  choice  of  l aw i ssues  and  achieve  legal  cer t a in ty.  
The par t ies  may agree  on  the  subs tant ive  law and choose e i ther  
the  nat ional  l aw of  a  speci f ic  s ta te ,  o r  in ternat ional  ru les  such  as  
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 YÜKSEL, Armağan Ebru Bozkurt, op. cit., pp. 6, 7. 
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l ex  mercator ia  or  lex  informat ica .548 The  par t ies  may “give  the 
arb i t ra tor  the  powers  of  an  ‘amiable  compos i teur’ ,  to  apply an  
in ternat ional  l ex  mercator ia” . 549  
“Lex  mercator ia”  i s  the  law of  merchants .  The  not ion  i s  
connected  to  ADR and was  formed dur ing the  middle  ages ,  when 
merchants  f rom al l  o f  Europe t raded  a t  the  annual  fa i rs .  The  
same reasons  tha t  made merchants  use  ADR instead  of  the  
cour t s ,  mainly the  confus ion  crea ted  by the  ex is tence  of  severa l  
para l le l  l aws ,  a l so  mot ivated  the  crea t ion  of  a  d i s t inc t  body of  
t ransnat ional  l aws ,  known as  “ lex  mercator ia” ,  o r iginated  f rom 
cus toms and  usages  and  based  on commonly accep tab le ,  
fundamenta l  p r incip les  of  commerce ,  a l lowing legal  ce r ta in ty,  
ease  of  appl ica t ion and  a  min imum standard  of  fa i rness .  In  the  
onl ine  world  the  equivalen t  of  “ lex  mercator ia” ,  i s  refer red  to  as  
“ lex  informat ica”  and  i s  def ined as  “the  body of  t ransnat ional  
ru les  of  l aw and  t rade  usages  appl icab le  to  cross -border  e-
bus iness  t ransact ions ,  c rea ted  by and  for  the  par t i c ipants  in  
cross -border  e-bus iness  and  appl ied by a rb i t ra tors  to  se t t l e  
d i sputes  on  the  bas i s  of  the  in ten t ion  of  the  par t i es  and  tak ing  
in to account  the  rap id  evolu t ion  in  the  s ta te  of  the  ar t  o f  e -
bus iness” .550 These  t ransnat ional  ru les  are  based  on  fundamental  
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 HERBOCZKOVÁ Jana, op. cit., p. 3. 
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 WANG Fangfei Faye, op. cit., p. 50. 
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 PATRIKIOS Antonis, Resolution of Cross-border E-business Disputes by Arbitration Tribunals 
on the Basis of Transnational Substantive Rules of Law and E-business Usages: The Emergence of 
the Lex Informatica, 21st BILETA Conference, 2006, pp. 15, 16. 
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pr incip les ,  in ternat ional ly accepted  laws ,  on l ine  cus toms and  
usages ,  s tandard  “ terms  and  condi t ions” ,  cont rac t s  or  c lauses  as  
wel l  as  codes  of  conduct  and  even  user  preferences  and  technica l  
choices . 551 
The  legi t imacy of  “ lex  informat ica”  i s  unques t ionable  and 
in  the  onl ine  wor ld ,  where  there  are  no  boundar ies ,  the 
appl ica t ion of  t ransnat ional  rules  seems more  reasonable  than  
the  appl ica t ion  of  na t ional  l aws .  The legi t imacy and  the  
poten t ial  o f  l ex  informat ica  i s  increased  by the  fac t  tha t  i t  i s  in  
grea t  ex ten t  shaped  by the  same people  i t  governs ,  who are  more  
wi l l ing to  accept  i t . 552 Lex  informat ica  has  emerged ,  i s  widely 
accepted  and  encouraged  by pol ic y makers ,  and  “ the  fur ther  
appl ica t ion of  t ransnat ional  l egal  s tandards  not  on ly t o  the 
mer i t s ,  but  a l so  to  the  agreement  and  procedure ,  would  
cons t i tu te  the  p innacle  of  au tonomous  and  delocal ized  or  
denat ional ized arb i t ra t ion” .553 Applying lex  mercator ia ,  and 
therefore  a l so  lex  informat ica ,  i s  in  accordance  wi th  the “New 
York  Convent ion”  and  the  val id i t y and  enforceabi l i t y of  arb i t ra l  
awards ,  based  on  t ransnat ional  rules ,  i s  accepted  b y legal  theory,  
na t ional  cour ts  and  the  1992 “Cai ro  Resolut ion”  of  the  
“ In ternat ional  Law Associa t ion” ,  accord ing to  which ,  “awards  
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 REIDENBERG Joel, Lex Informatica: The Formulation of Information Policy Rules through 
Technology, Texas Law Review, vol. 76, 1998, p. 555. 
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 MEFFORD Aron, Lex Informatica: Foundations of Law on the Internet, Indiana Journal of 
Global Studies, vol. 5, 1997, p. 236. 
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based  on  t ransnat ional  ru les  are  enforceable  i f  they have  been  
appl ied  by the  arb i t ra tors  pursuant  to  agreement  of  the  par t i es  or  
when the  par t i es  have  remained  s i l ent  regard ing the  appl icab le  
l aw”. 554 
In  case  the  par t i es  have  not  chosen  the  appl icab le  l aw,  the 
arb i t ra tor  may determine  the procedura l  and  substan t ive  law and  
may appl y the  ru les  of  l aw,  which cons iders  appropr ia te .  This  
op in ion  i s  suppor ted  by the  UNCITRAL “Model  Law on 
In ternat ional  Commercia l  Arbi t ra t ion”  accord ing to  wh ich ,  in  
case  the  par t i es  have  not  chosen  a  l aw,  the  appl icab le  l aw shal l  
be  de termined  by the  arb i t ra l  t r ibunal .555 Fur thermore ,  this  
op in ion  i s  suppor ted  by the  “European  Convent ion  on  
In ternat ional  Commercia l  Arbi t rat ion”  which  ca l ls  for  the  law 
deemed appl icab le  by the  arb i t ra tors . 556 In  conclus ion ,  the 
appl icab le  l aw (which  can  inc lude  t ransnat ional  ru les )  i s  
p r imar i l y chosen  b y the  par t i es  and  in  case  of  absence  of  choice  
i t  i s  de termined  s imilar  to  the  sea t  o f  arb i t ra t ion ,  by the  
arb i t ra tors  or  the  ins t i tu t ion .   
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 HERBOCZKOVÁ Jana, op. cit., p. 10. 
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 “Failing such agreement, the arbitral tribunal may, subject to the provisions of this Law, 
conduct the arbitration in such manner as it considers appropriate”. “Failing any designation by the 
parties, the arbitral tribunal shall apply the law determined by the conflict of laws rules which it 
considers applicable”. See UNCITRAL Model Law on International Commercial Arbitration, 
Articles19 and 28  available at http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/06-
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 “Failing any indication by the parties as to the applicable law, the arbitrators shall apply the 
proper law under the rule of conflict that the arbitrators deem applicable”. See European 
Convention on International Commercial Arbitration, Article VII available at 
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C h a p t e r  3  
T h e  o u t c o m e  o f  o n l i n e  a r b i t r a t i o n  
 
In  t rad i t ional  ADR,  one  of  the  mos t  impor tant  e lements  
tha t  d is t inguish  arbi t ra t ion f rom other  methods  i s  the  fac t  tha t  in  
arb i t ra t ion  the  thi rd  neut ra l  par ty i s sues  a  b inding deci s ion,  
which  i s  known as  the  award  of  the  arb i t ra t ion  and  i s  e f fec t ive  
and  enforceable  by the  publ ic  au thor i t i es  in  a  way s imi lar  to  a  
deci s ion  is sued  by a  na t ional  cour t .  However ,  as  s ta ted ,  on l ine  
arb i t ra t ion  can  appear  in  d i f feren t  forms .  Based  on  the  outcome 
of  the  procedure ,  on l ine  arb i t ra t ion  can  be  b inding,  non-binding 
or  un i latera l l y b inding.  Binding onl ine  arb i t ra t ion  i s  c lass i f ied 
as  “ t rue  arb i t ra t ion”  s ince  i t  has  the  fundamenta l  e lements  of  
arb i t ra t ion ,  i . e .  the  ad judica t ive  ro le  of  the  arb i t ra tor  and  the 
i s su ing of  a  deci s ion  s imi lar  to  a  judgment .   
Uni la tera l l y b inding arb i t ra t ion  may a l so  be  c lass i f ied  as  
“ t rue  arb i t ra t ion”  i f  the  award  i s  given “a  b inding ef fec t  a f ter  i t s  
i s suance  by the  par ty not  bound by the  outcome and i f  the 
procedura l  s tandards  appl icab le  to  arb i t ra t ion  have  been  met”.557 
An example  of  un i la tera l l y b inding arb i t ra t ion  i s  “FordJourney”,  
which  i s  a  d i spute  reso lu t ion  program opera ted  on  behal f  o f  Ford  
by the  “Char tered  Ins t i tu te  of  Arbi t ra tors  in  London”,  in  which  
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“the  par t ies  are  bound by the  Arbi t ra tor ’s  deci s ion  subjec t  to  
e i ther  par ty’s  r i gh t  of  appeal  under  the  Arbi t ra t ion  Act ,  1996,  
and  also  the  c laimant ’s  r igh t  to  re jec t  the  award  by pursu ing the  
c la im af resh  in  the  cour t s” .558  
In  the  case  of  non-b inding arb i t ra t ion  the  ICANN sys tem 
for  the  reso lut ion of  domain  name d isputes ,  under  the  “Uni form 
Dispute  Resolu t ion Pol icy”  (UDRP),  o f fered  b y severa l  ODR 
providers ,  i s  the  pr ime example .  Under  the  “Uni form Dispute 
Resolut ion  Pol icy” ,  none of  the  par t i es  are  bound by the  outcome 
of  the  procedure  and  they can  recourse  to  l i t iga t ion for  the 
reso lu t ion  of  the i r  d i spute .  Non-binding arb i t ra t ion  as  used  wi th 
domain  names  seems to  be  a  prefer red  method when us ing onl ine 
arb i t ra t ion ,  because i t  avoids  the  legal  obs tac les  re la t ing to  the  
enforceabi l i t y of  the  award . 559 However ,  b inding arb i t ra t ion  is  
a l so  of fered  onl ine ;  “ the  AAA,  for  ins tance ,  adminis ters  
arb i t ra t ions  conducted  exclus ively onl ine  under  i t s  
Supplementary Rules  for  Onl ine  Arbi t rat ions” .560 
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Sect ion  1:  Non-binding onl ine  arbi trat ion 
 
As  s ta ted ,  based  on the  outcome of  the  onl ine  arb i t ra t ion 
procedure  there  are  two main  forms  of  on l ine  arb i t ra t ion  i . e .  
b inding and  non-b inding.  At  th i s  po int  th i s  thes is  examines  non-
b inding onl ine  arb i t ra t ion .  Non-binding arb i t ra t ion  sounds  l ike  
an  ox ymoron,  s ince one  of  the  main  charac ter i s t i cs  of  arb i t ra t ion  
i s  the b inding nature  of  i t s  ou tcomes ,  meaning the  is su ing of  a  
b inding award .  Non-binding arb i t ra t ion  i s  the  arb i t ra t ion  tha t  
p roduces  a  deci s ion  which  i s  no t  b inding and  consequent ly 
cannot  be  enforced . 561 The  mos t  representa t ive  example  of  non-
b inding arb i t ra t ion  i s  the  “Uni form Dispute  Resolu t ion 
Procedure”  (UDRP),  which  has  proven  very success fu l  in  the 
reso lu t ion  of  domain  name d isputes ,  in  a  way tha t  i s  fas t ,  
e f f ic ien t  and  cost -ef fec t ive .  This  example  of  success fu l  non-
b inding arb i t ra t ion  wi l l  be  examined  in  the  nex t  sec t ion .   
One of  the  main  reasons  for  us ing non-b inding onl ine 
arb i t ra t ion  is  tha t  th i s  form of  arb i t ra t ion  avoids  many of  the  
legal  obs tac les  that  b inding onl ine  arbi t ra t ion faces ,  re la t ing to  
the  arb i t ra t ion  c lause ,  the  arb i t rab i l i t y of  d isputes  which  can  be 
cons t ra ined  under  some nat ional  l aws  and  the  form of  the  award .  
However ,  as  a l ready seen ,  these  obs tac les  can  be  overcome.  
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Never theless ,  non-binding arb i t ra t ion  avoids  problems  regard ing 
“ the  recogni t ion  of  agreements ,  the  compat ib i l i t y o f  i t s  
p rocedures  wi th  requi rements  of  due  process  and  the  recogni t ion 
of  enforcement  of  i t s  deci s ions  by s ta te  au thor i t i es” .562 Another  
reason  for  choos ing non-b inding onl ine  arb i t ra t ion  is  based  on  
the  idea  that  ODR aims  not  only to  reso lve  di sputes  bu t  a l so  to  
fac i l i t a te  onl ine  commerce .  Accord ing  to  th is  mental i t y ODR 
sys tems  mus t  pr imar i l y be  t ime and cos t  e f f ic ien t ,  so  that  fa i l ed  
a t tempts  to  reso lve  the  d ispute  are as  l eas t  burdensome as  
poss ible .   
Non-binding arb i t ra t ion  resembles  the  o ther  non-b inding  
ODR methods ,  in  the  sense  tha t  the  involvement  of  the th i rd  
par ty has  no  b inding ef fec t ,  bu t  never theless  const i tu tes  
negot ia t ion  res i s tance ,  by a l lowing them to evaluate the i r  own 
and  the  o ther  par ty’ s  v iews  and  arguments  and  form an  idea  
about  the  possib le  ou tcome in  cour t  o r  in  t radi t ional  a rb i t ra t ion .  
Fur thermore ,  i t  can  be  a  p lace  to  vent  provid ing ca thars is  and  
“help ing a l lev ia te  anguish  and  aggress ion  through express ion 
and  revela t ion” .563 
Al though non-b inding arb i t ra t ion  does  not  produce  a  
b inding award ,  however ,  i t s  ou tcomes  can  resu l t  in  a  f ina l  
reso lu t ion ,  e i ther  th rough the  unforced  compl iance  and  
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acceptance  of  the  outcome or  th rough what  was  descr ibed in  the 
f i r s t  par t  o f  the  thes i s  as  se l f -enforcement  mechanisms .  The 
a l ternat ive  b inding force  of  the  outcome i s  based  e i ther  on  
technica l  cont ro l ,  on  the  cont ro l  o f  the  par t i es ’  funds ,  o r  on  the  
cont ro l  over  the i r  reputa t ion .  Trus tmarks  feedback  sys tems ,  
b lackl i s t s ,  escrow accounts ,  c red i t  card  chargebacks  and  speci f ic  
t echnologica l  sys tems  are  used  as  se l f -enforcement  mechanisms 
and  “a  marketp lace  wi th  non-b inding arb i t ra t ion  enforces  the  
deci s ions ,  no t  th rough cour t s  bu t  s imply in  the  legal  o rder  of  the  
marketp lace . 564 
Non-b inding arb i t ra t ion  i s  welcome for  low value  d i sputes  
where  the  a t tempt  of  any o ther  ad judica t ive  way such  as  binding 
arb i t ra t ion  would be  impract ica l .  Disputes  in  which ,  the 
enforcement  of  the  award  a lone  would  requi re  more  money,  
energy and  t rouble than  the  value  of  the  di spute .  Disputes  in  
which  i f  there  i s  no  o ther  ef fec t ive  way to  reso lve  them ra ther  
than  l i t iga t ion,  they wi l l  p robably remain  unresolved .  Also ,  
where  se l f -enforcement  mechanisms such  as  the  use  of  
t echnologica l  tools  would  ensure  compl iance  to  a  very h igh  
degree  such  as  the  UDRP or  where  se l f -enforcement  mechanisms 
such  as  the  exclusion  f rom the  marketp lace  would  be  cons idered  
more  damaging than  a  condemnatory award .  However ,  the 
problem remains  and  an  ODR sys tem that  would  re ly on  non-
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binding arb i t ra t ion a lone  would  not  be  ab le  to  produce  the  
necessary f ina l i t y in  the  d i spute .  The need  for  an  ad judica t ive ,  
b inding and  f ina l  way to  reso lve  d i sputes  on l ine  remains  and  
shows the  necess i t y of  on l ine  b inding arb i t ra t ion .   
 
 
Sect ion  2:  The UDRP example  
 
This  sec t ion  demons t ra tes  a  success fu l  example  of  non-
b inding arb i t ra t ion,  to  serve  as  an  i l lus t ra t ion  of  how non-
b inding arb i t ra t ion  can  be  ef fec t ive  under  speci f ic  
c i rcumstances .   
Dur ing the  las t  decade  of  the  mil lennium the  In ternet  
became commercia l  and  exper ienced  an  impressive  growth .  This  
produced  a  vas t  amount  of  new d isputes ,  such  as  d i sputes  over  
domain  names .  In i t i a l l y mos t  people  had  never  even  heard  about  
the  ex is tence  of  domain  names  and  less  so  about  the  
corresponding d i sputes .  In  the  of f l ine  wor ld  businesses  can  
opera te  under  the  same name,  provided  tha t  the i r  opera t ion  does  
not  cross  pa ths .  For  ins tance ,  when the  bus inesses  opera te  in  
d i f feren t  count r ies  and  c i t i es ,  o r  when the i r  opera t ion  re la tes  to  
d i f feren t  sec tors .  However ,  th i s  i s  no t  t rue  for  the  onl ine  wor ld ,  
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where  bus inesses  opera te  in  the  same area ,  in  a  common-to-a l l  
cyber  wor ld  and  the  only wa y to  f ind  them i s  th rough the i r  
domain  names,  which  therefore  cannot  be  shared .  Consequent ly,  
domain  names  became invaluable  for  bus inesses  and  soon  enough  
count less  d i sputes  over  domain names were  genera ted ,  re la t ing 
to  t rademark  inf r ingement .  Resolu t ion of  these  d i sputes  th rough  
the  t rad i t ional  jud ic ia l  rou te  proved  inef fec t ive ,  because  these  
d i sputes  were  usual ly c ross -border ,  ra i sed  complex  legal  i s sues  
and  requi red  a  vas t  amount  of  t ime and  money.  As  a  resu l t ,  
developing a l ternat ive  ways  to  reso lve  domain  name d isputes  
became necessary. 565 Real iz ing thi s  necess i t y,  the  “ In t ernet  
Corpora t ion  for  Ass igned  Names  and  Numbers”  adopted  the 
“Uni form Domain  Name Dispute  Resolu t ion  Pol icy” ,  which  i s  
opera t ional  s ince  the  year  2000.  
Accord ing to  the  UDRP sys tem,  in  order  to  reso lve  a  
domain  name d ispute ,  one  does  not  have  to  recourse  to  l i t iga t ion 
c la iming t rademark inf r ingement ,  but  ins tead  can  reso lve  the  
d i spute  on l ine  by contac t ing one  of  the  severa l  ODR providers  
accred i ted  by the  ICANN and f i l e  a  compla int .  The  types  of  
c la ims  of fered  for  r eso lu t ion  inc lude  “an  Unsol ic i ted  Renewal  or  
Transfer  Sol ic i tat ion ,  accred i ta t ion ,  an Unauthor ized  Transfer  of  
Your  Domain  Name,  a  Trademark  In f r ingement ,  a  Uni form 
Domain  Name Dispute  Resolu t ion  (UDRP) Decis ion ,  a  Regis t rar  
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Service ,  Inaccura te  Who is  Data ,  Spam or  Vi ruses  Content  on  a  
Webs i te” . 566 The  UDRP procedure  for  reso lv ing domain  name 
d isputes  includes  twelve  s teps ,  f rom the  f i l ing of  the  compla int  
to  the  poten t ial  t ransfer  of  the  domain  name,  and  i s  concluded  
wi th in s ix ty da ys . 567 
Ten  days  af ter  the  deci s ion  i s  rendered  and  the  d i spute 
reso lved ,  the  regis t rar  o f  the domain name e i ther  cancels  or  
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t ransfers  the  domain  name.  Between  the  regis t rar  and  ICANN 
there  i s  a  cont rac t ,  a  “Regis t ra t ion  Agreement” ,  accord ing to  
which  the  regis t rars  have  to  enforce  the  deci s ions  rendered  b y 
any of  the  accred i ted  ODR providers . 568 The  UDRP uses  
technologica l  tools  to  enforce  the deci s ion  di rec t l y and  the 
enforcement ,  o r  more  accura te ly,  the  se l f -enforcement  i s  based  
on  the  technica l  cont ro l  over  the  domain  name regis t ry .  “The 
UDRP is  empowered  by terms  in  the  cont rac t  agreed  to  when a  
domain  name is  regis tered  and  the  deci s ions  are  enforced  by 
making necessary changes  in  the  domain  name regis t ry” . 569  
Much of  the  success  of  the  UDRP i s  based  on  i t s  se l f -
enforc ing ab i l i t y.  However ,  the  UDRP i s  a  par t i cu lar  case  in  
which  the  ICANN can  exerc i se  un ique  technica l  cont rol  over  the 
re levant  resources .  One mus t  keep  in  mind  tha t  for  o ther  
d i sputes ,  such as  B2C disputes ,  such  ef fec t ive  se l f -enforcement  
mechanisms might  no t  ex is t ,  which  might  make the  enforcement  
of  ou tcomes,  p roduced  by non-b inding arb i t ra t ion ,  p roblemat ic .  
The UDRP procedure  cons t i tu tes  an  ef f ic ien t  ODR sys tem wi th 
an  ev idence  based  process  tha t  makes  the  execut ion  of  the  
deci s ion  re la t ive ly easy and  s t ra ight  forward .  However ,  the  ODR 
method used by the  UDRP is  non-b inding arb i t ra t ion ( for  
ins tance ,  the  d i spute  reso lu t ion  profess ionals  are  ca l led  panel i s ts  
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ins tead  of  arb i t ra tors ) ,  which  does  not  impede the  par t i es  f rom 
going to  cour t .570 Al though,  “ i t  i s  unl ikely tha t  the  los ing par ty 
would  seek  to  l i t iga te  af ter  a  deci s ion  has  been  se l f -enforced ,  
especia l l y i f  the  d i spute  i s  o f  low economic  value” ,571 t echnica l ly 
no th ing hampers  the  par t i es  to  a  d ispute  to  recourse  to  the 
t rad i t ional  jud ic ia l  rou te .   
The  UDRP success ,  which  depends  upon i t s  sel f -
enforcement  mechanism i l lus t ra tes  tha t  non-b inding arb i t ra t ion 
can  be  an  ef fec t ive  way to  reso lve  d i sputes ;  however ,  u l t imate ly 
i t  may lack  the  necessary b inding force  and  i t  def ini te ly lacks  
f ina l i t y s ince  par t ies  can  s t i l l  recourse  to  cour t  and  render  the  
whole  procedure  void .   
 
 
Sect ion  3:  Onl ine  binding Arbi trat ion 
 
As  seen  in  the  f i r s t  par t  o f  the  thes i s ,  t rad i t ional  
a rb i t ra t ion  compared  to  the  o ther  methods  of  t radi t ional  ADR, 
has  un ique  charac ter i s t i cs  tha t  ensure  i t s  specia l  p lace .   
Arb i t ra t ion i s  the  only method tha t  can  produce  a  b inding and  
f ina l  award ;  the  award  i s  di rec t l y enforceable ,  much l ike  the 
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judgment  of  a  na t ional  cour t  and  even  eas ier  in  cross -border  
d i sputes ,  s ince  the  New York  Convent ion  ensures  tha t  a rb i t ra t ion 
awards  are  enforceable  across  mos t  borders ,  and  the  award  i s  
a l so  f ina l  c rea t ing res  jud ica ta  effec t .  Therefore ,  on ly arb i t ra t ion 
can  be  cons idered  “a  t rue  a l te rnat ive  to  l i t iga t ion as  a  binding 
and  enforceable  avenue for  redress” . 572 
One of  the  b igges t  d rawbacks  of  ODR examined  in  the  f i r s t  
par t  o f  the  thesi s  re la tes  to  the  enforceabi l i ty of  the  outcome of  
the  ODR procedure .  The voluntary methods  of  ODR preceding 
onl ine  arbi t ra t ion  in  the  three  s tep process  descr ibed ,  main ly 
negot ia t ion  and  media t ion,  do  not  produce  deci s ions  that  can  be  
enforced ,  bu t  ins tead ,  they e i ther  produce  outcomes than  are  
based  on  the i r  agreement  and  voluntary compl iance ,  o r  the y 
produce  no  outcomes  when the process  is  unsuccess fu l .573 But  
even  when they resu l t  in  se t t l ements ,  in  order  to  be enforced ,  
because  se t t l ements  are  cont rac t s ,  the  winning par ty needs  to  
br ing a  cont rac t  ac t ion  in  cour t ,  obta in a  judgment ,  and  poss ib ly 
s tar t  enforcement  of  judgment  proceedings .  It  i s  obvious tha t  i t  
i s  a  long road  to  br ing ODR set t l ement  agreements  in  cour t ;  
whi le  the  enforcement  in  cour t  o f  media t ion  and  negot ia t ion 
outcomes ,  requi res  an  ord inary cour t  ac t ion ,  the  enforcement  of  
an  arb i t ra t ion  award  can  be  gran ted  in  summary proceedings  
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without  a  rev iew of  the  mer i t s  o f  the award . 574 Therefore ,  the 
enforcement  of  an award  i s  much eas ier  and  “especia l l y fo r  
smal l  and  medium enterpr i ses ,  par t i cu lar ly when they a re  far  
apar t  o r  depend on  quick  deci s ions ,  binding onl ine  arb i t ra t ion 
may present  major  advantages” . 575 Fur thermore ,  as  seen  ear l i e r ,  
on ly onl ine  b inding arb i t ra t ion  can  produce  a  b inding and  f ina l  
award ,  cont rary to  on l ine  non-b inding arb i t ra t ion ,  the  outcomes 
of  which  can  become enforceable  bu t  in  the  end  the  par t i es  can  
a lways  recourse  to  the  cour t .   
In  on l ine  b inding arb i t ra t ion  the  arbi t ra l  p roceedings  are  
t e rminated  when the  arb i t ra tors  render  a  f ina l  and  binding 
arb i t ra l  award .  This  i s  what  separa tes  arb i t ra t ion  f rom other  
consensual  means of  d i spute  reso lut ion ,  because  instead  of  
re lying on  the  voluntary compl iance  of  the  los ing par ty,  in  
arb i t ra t ion  the  resolu t ion  produces  a  th i rd  par ty deci s ion  which  
i s  b inding and  enforceable .  In  t rad i t ional  a rb i t ra t ion ,  the 
enforceabi l i t y of  arb i t ra l  awards  i s  fac i l i t a ted  in  a  grea t  ex tent  
by in ternat ional  ins t ruments  and main ly the  “New York  
Convent ion”  to  the  poin t  tha t  enforc ing fore ign  arb i t ra l  awards  
can  be  eas ier  than  enforc ing fore ign  cour t  deci s ions .  Cont rary to  
t rad i t ional  a rb i t ra t ion ,  in  on l ine  arb i t ra t ion  some i ssues  ar i se  
f rom vi r tual  charac ter  of  the  process  re la t ing to  the  award .  
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Although in  onl ine arb i t ra t ion  par t ies  of ten  voluntar i l y 
comply wi th  the  award  s ince  they usual ly want  to  prese rve  the  
good s ta tus  of  the ir  re la t ionship  with  the  o ther  par ty,  however ,  
the  thes is  examines  the  enforceabi l i ty of  the  award  in  absence  of  
such  a  voluntary compl iance .  In  t rad i t ional  a rb i t ra t ion,  the  
recogni t ion  and  enforcement  of  fore ign  arb i t ra l  awards  i s  main ly 
regula ted  b y the  “New York  Convent ion” .  The ques t ion  tha t  
a r i ses  i s  whether  an onl ine  award  produced  by an  onl ine  b inding 
arb i t ra t ion  can  be  recognized  and  enforced  under  the  “New York  
Convent ion”  in ternat ional ly.  The main  concerns  re la te  to  the 
form of  the  award ,  i t s  na t ional i t y and  i ts  recogni t ion by the  
cour t s .  
The  f i r s t  i s sue  concerns  the  form of  the  onl ine  arb i t ral  
award .  Accord ing  to  the  “New York  Convent ion”,  the 
UNCITRAL “Model  Law on  In ternat ional  Commercia l  
Arbi t ra t ion”576 and  severa l  na t ional  l aws , 577 i t  i s  requi red for  
arb i t ra l  awards  to  be  wr i t t en  and  s igned  by the  arb i t ra tors  and  
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arbitrator or arbitrators. In arbitrator proceedings with more than one arbitrator, the signatures of 
the majority of all members of the arbitral tribunal shall suffice, provided that the reason for any 
omitted signature is stated”. See UNCITRAL Model Law on International Commercial Arbitration 
(1985) Article 31 available at http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/06-
54671_Ebook.pdf 
577
 According to the Section 52 (1) UK Arbitration Act of 1996, “the parties are free to agree on 
the form of the award”. But, if there is no such agreement, the award shall be in writing signed by 
all the arbitrators or all those assenting to the award. Regarding US law, federal law refers 
explicitly to the New York Convention (Chapter 2 §202 of the Federal Arbitration Act of 1925). 
Regarding US state law, Section 8 of the Uniform Arbitration Act of 1955 (UAA) requires that the 
“award shall be in writing and signed by arbitrators joining in the award”. See MOREK Rafal, op. 
cit., p.43. 
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the  par t i es ,  a  requirement  which  may cause  d i f f icu l t i es  in  case  
of  an  onl ine  award  in  an  e lec t ronic  form and  s igned  wi th  “d igi ta l  
s ignatures” .  A f i r s t  and  obvious  so lu t ion  to  overcome these  
problems  would  be  to  addi t ional ly c rea te  a  hard  copy of  the 
onl ine  award  which  would  be  t rad i t ional ly s igned  by the  
arb i t ra tors  and therefore  sa t i s fy the  form requi rements  of  the 
“New York  Convent ion” .  However ,  today the  in ternat ional  
community,  “b y ex tens ive  in terpre ta t ion  of  the  Convent ion under  
the  pr inc iple  of  funct ional  equivalency,  admi ts  tha t  d igi ta l  
on l ine  arb i t ra l  awards  meet  the  wr i t t en  form and  original  
requi rements  of  awards  under  the  Convent ion ,  and  clear l y 
recognizes  the  val id i t y of  d igi ta l  s ignatures” . 578 However ,  the 
ideal  so lut ion  for  the  fu ture  of  on l ine arb i t ra t ion  would  be  the  
amendment  of  the “New York  Convent ion”  as  to  expl ic i t l y 
inc lude  onl ine  arb i t ra l  awards .   
The  second i ssue  concerns  the  nat ional i t y of  the  award .  
The winning par ty af ter  the  i s suing of  the  award  wi l l  go  to  a  
na t ional  court  and  pursue  the  enforcement  of  the  arb i t ra l  award  
and  the  cour t  wi l l  examine  the  award .  In  th i s  poin t  the  f i r s t  
ques t ion  cons idered  wi l l  be  tha t  o f  the  na t ional i t y o f  the  
award . 579 S ince  the  In ternet  does  not  have  any boundar ies ,  and 
the  arb i t ra t ion  procedure  can  be  performed en t i re ly onl ine ,  what  
i s  the  na t ional i t y of  the  award  and  in  which  count ry was  the 
                                                          
578
 WANG Fangfei Faye, op. cit., pp. 89, 90. 
579
 HERBOCZKOVÁ Jana, op. cit., pp. 10, 11. 
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award  made?  However ,  as  seen  on  the re levant  prev ious  sec t ion 
about  the  sea t  o f  arb i t ra t ion ,  in  onl ine  arb i t ra t ion,  the  sea t  o f  
arb i t ra t ion  i s  chosen  by the  par t i es  or  the  arb i t ra tors  and  the 
p lace  chosen  i s  defined  by the  award  as  the  p lace  of  arb i t ra t ion  
determining i t s  na t ional i t y.  
The th i rd  concern  re la tes  to  the  enforcement  of  the  award  
and  the  requi rement  of  an  or iginal  o f  the  award  or  a  “duly 
cer t i f i ed  copy”.  Accord ing to  the  “New York  Convent ion”  for  
the  recogni t ion  and  enforcement  of  the  award  i t  i s  requi red  a  
“duly au thent ica ted  or iginal  o f  the  award  or  a  du ly ce r t i f i ed 
copy”; 580 the  i ssue  tha t  r i ses  again  i s  whether  the  onl ine  award 
wi th  the  digi ta l  s ignatures  sa t i s f ies  th is  requi rement .  Al though,  
today i t  i s  a rgued  tha t  d igi ta l  s ignatures  and  onl ine  records  of  an  
award  can  be  adequate ,  even  i f  tha t  i s  not  the  case  severa l  
so lu t ion  have  been employed  to  resolve  those  i ssues .  Again ,  
mos t  common so lut ions  inc lude  e i ther  the  conf i rmat ion  of  the  
au thent ic i t y of  the  onl ine  award  and  the  arb i t ra tors ’  d igi ta l  
s ignatures  by a  t rus ted  th i rd  par ty,  o r  producing bes ides  the  
onl ine  award  a l so  a hard  copy of  the  award  i . e .  a  pr in ted  vers ion 
which  wi l l  be  sen t  to  arb i t ra tors  to  s ign  by hand .  In  the  la t t e r  
                                                          
580
 “To obtain the recognition and enforcement mentioned in the preceding article, the party 
applying for recognition and enforcement shall, at the time of the application, supply: (a) The duly 
authenticated original award or a duly certified copy thereof; (b) The original agreement referred 
to in article II or a duly certified copy thereof”. See The New York Convention of June 10 1958 
Article IV available at http://www.newyorkconvention.org/texts 
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case  the  procedure  wi l l  p roduce  a  t rad i t ional  award  tha t  wi l l  be 
regular ly enforceab le .  
In  conclus ion ,  b inding onl ine  arb i t ra t ion  can  produce  a  
f ina l  and  b inding award  which  wi l l  have  the  same ef fec t  o f  
t rad i t ional  a rb i t ra l  awards  and  “wi l l  be  subjec t  to  se t  as ide  onl y 
for  the  same l imi ted  procedura l  grounds  as  t rad i t ional  a rb i t ra l  
awards” . 581 However ,  in  order  for  on l ine  arb i t ra t ion  to  develop 
in to  i t s  fu l l  po ten t ia l ,  the  amendment  of  the  “New York  
Convent ion”  i s  necessary so  tha t  i t  i s  up  to  da te  wi th the  onl ine 
nature  of  awards  and  fac i l i t a tes  the i r  enforcement . 582 
 
 
 
 
 
 
 
 
 
                                                          
581
 YÜKSEL, Armağan Ebru Bozkurt, op. cit., pp. 92, 93. 
582
 CORTES Pablo, op. cit., pp. 68, 69. 
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T i t l e  2  
T h e  O D R  A r c h i t e c t u r e  
 
The  second hal f  o f  the  second par t  envis ions  ODR as  a  
fu l l y developed  sys tem and  i l lus t ra tes  a l l  the  key fac tors  for  i t s  
s t ruc ture  and  the  e lements  of  i t s  a rch i tec ture .  It  envis ions  an  
in ternat ional  ODR network  that  wi l l  be  comprised of  pr iva te 
in i t i a t ives  backed  by governmenta l  suppor t  and  superv is ion  and  
coopera t ion  on  an  in ternat ional  l evel  under  the  auspices  of  a  
global  organiza t ion  such  as  UNCITRAL or  the  ICC.  The network  
wi l l  be  comprised  by c lear inghouses  tha t  wi l l  coopera te  wi th  the  
re levant  governmen t  au thor i t y in  each  count ry.  The in ternat ional  
organiza t ion  wi l l  regula te  ODR by i ssuing guidel ines  and  
ident i fying the  co re  pr inc ip les  tha t  mus t  be  safeguarded  to  
ensure  tha t  the  ODR sys tem wi l l  be  both  fa i r  and ef fec t ive .  The 
in ternat ional  body wi l l  regula te  the  ODR market  and  s t rengthen  
ODR use ,  clar i fy core  pr inc ip les  of  ODR,  serv ice  s tandards  and  
recommend a  model  for  codes  of  conduct  or  prac t ice  for  ODR 
serv ice  providers .583 The  in ternat ional  organiza t ion  wi l l  a l so 
accred i t  ODR providers  th rough the c lear inghouses  and  by 
provid ing them wi th  the  organiza t ion’s  Trus tmark .  In  th is  
proposal ,  on ly the  top  organiza t ion in  each  count ry would  be 
                                                          
583
 WANG Fangfei Faye, op. cit., p. 80 
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admi t ted  to  the  ODR network .584 This  par t  ident i f i es  the 
regula tory s tandards  for  ODR serv ice  providers  as  wel l  as  the  
fundamenta l  p r inc ip les  tha t  must  be  safeguarded .  Fina l ly,  i t  
t akes  a  c loser  look  a t  the  ODR provider ,  i t s  t echnologica l  
s t ruc ture  and  i ts  funding based  on  the  aforement ioned  pr inc ip les  
and  on  the  exper ience  of  the  d i spute reso lu t ion  movement .  In  
shor t ,  the  second hal f  o f  the  second par t  p rovides  a  comple te  
l ayout  of  an  ODR sys tem f rom i t s  funding and  i t s  t echnologica l  
a rch i tec ture  to  i t s  regula t ion  and  f ina l l y to  the  ex t ra  s tep  of  
crea t ing awareness  and  t rus t  necessary for  ODR to  ful f i l  i t s  fu l l  
po ten t ial .  More  speci f ica l l y,  the  f i r s t  chapter  demons t ra tes  ODR 
from a  macroeconomic  v iew as  an  internat ional  ne twork.  The 
second chapter  i l lus t ra tes  the  regula t ion  of  ODR and the bas ic  
pr inc ip les  tha t  must  be  safeguarded .  The th i rd  chapter  examines  
ODR from a  microeconomic  v iew a t  the  level  o f  the  ODR 
provider .  
 
 
 
 
 
                                                          
584
 RULE Colin, op. cit., pp. 281, 282 
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C h a p t e r  1  
T h e  O D R  N e t w o r k  
 
This  chapter  demons t ra tes  how the  ODR network  should  be  
se t  up ,  as  a  sys t em that  i s  internat ional  and  global  wi th  
coopera t ion  between  s ta tes  and  under  the  auspices  of  an  
in ternat ional  body,  which  wi l l  have  c lear inghouses  coopera t ing 
wi th  the  re levant  au thor i t i es  in  each  s ta te ,  and  through which  
ODR providers  wi l l  be  accred i ted  and  par t ies  wi l l  be  refer red  to  
them,  as  a  means  to  regula t ing them.   
 
 
Sect ion  1:  An Internat ional  ODR system 
 
As  s ta ted  throughout  the  thes i s ,  d i sputes  evolved  over  the  
years .  Whereas  in  older  days  d i sputes  might  have  only involved  
par t ies  wi th  geographica l  p roximi ty such  as  wi th in the  conf ines  
of  a  v i l l age ,  a  c i ty,  o r  a  count ry;  a s  t ime passed  and  people  
s tar ted  to  communicate  f rom afar  and  t ravel  longer  d i s tances  
fas ter  and  eas ier ,  d i sputes  became much more  of ten  than  before  
cross -border .  ADR managed  to  overcome the  obs tac les  borders  
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put  in  reso lv ing the  d i spute .  But  s ince  the  d igi ta l  e ra ,  the  
in ternet  a l lows  people  around the  wor ld  to  ins tantaneous ly 
in terac t  wi th  each  o ther ,  making phys ica l  f ron t iers  meaningless  
and  borders  no t  obs tac les  bu t  mere ly speed  bumps  on  the 
informat ion  superh ighway.  In  commercia l  t ransact ions  the  
In ternet  and  the  global izat ion  of  the  wor ld  economy demand tha t  
e lec t ronic  commerce  should  be  addressed  on  an  in ternat ional  
l evel .585 
Accord ing to  na t ional  sovere ignty,  each  s ta te  has  the  
exclus ive  power  to  apply i t s  l aws  to  the  local  e f fec t s  of  a  cross -
border  t ransact ion  and  each  nat ion  has  no  problem in  legi s la t ing 
and  enforc ing cer ta in  ru les  wi thin  nat ional  borders  to  govern  the 
ac t iv i t i es  of  the  In ternet .  In  shor t ,  a  count ry may gain  cont ro l  
over  computers  wi th in  i ts  borders .  However ,  no  one  s ta te  has  
l everage  agains t  the  whole  sys tem or  can  prohib i t  in format ion 
f low on  the  in ternet .  Therefore ,  ind iv idual  In ternet  regula t ion 
and  a  l ack  of  a  coherent  in ternat ional  sys tem resul t  to  
incons is ten t  regula tory schemes  and  sp i l lover  ef fec t s  by 
conf l ic t ing nat ional  ru les ,  wi th  the  poten t ia l  for  over lapping and  
cont rad ic tory approaches .  Consequent ly,  i t  i s  ev ident  tha t  no t  
on ly i s  in ternat ional  coopera t ion  usefu l ,  bu t  i t  i s  requis i t e .  Only 
                                                          
585
 ”President Clinton issued a report entitled ‘A Framework for Global Electronic Commerce’, 
more commonly called the ‘Magaziner Report’, according to which governments should recognize 
the unique qualities of the Internet and electronic commerce over the Internet should be facilitated 
on a global basis”. See ZHAO Yun, Dispute Resolution in Electronic Commerce, (Martinus 
Nijhoff Publishers: Leiden/ Boston), 2005, p. 50. 
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th rough in ternat ional  coopera t ion can  the  heavy demands  of  the 
d igi ta l  society be  sa t i s f ied .586 
The  d igi ta l  e ra  and  the  in ternet ,  which  i s  global  and 
in ternat ional  and knows no boundar ies ,  have  made d i sputes  and  
the i r  reso lu t ion  an  in ternat ional  and  global  problem which  
requi res  an  in ternat ional  so lu t ion .  As the  in ternet  i s  global ,  
l ikewise  ODR must  a l so  be  global  and  in ternat ional .  ODR 
requi res  a  global  ne twork  wi th  in ternat ional  coopera t ion .  
In ternat ional  coopera t ion  must  be  achieved  on  two levels .  It  
mus t  be  achieved  on  a  na t ional  l evel ,  th rough the  coopera t ion 
between  governments  and  on  a  supranat ional  l evel  th rough  
in ternat ional  organiza t ions .  In ternat ional  coopera t ion  between  
s ta tes  is  ach ieved  through b i latera l  and  most ly th rough 
mul t i l a tera l  t rea t ies  be tween  governments ,  which  uni fy the  
in ternat ional  prac t ice  and  cu t  down the  conf l ic t s  a r i s ing out  of  
d i f feren t  na t ional  provis ions .  The effor t s  o f  UNICTRAL are  
unpara l le led  in  thi s  contex t .   
In ternat ional  coopera t ion  on  a  supranat ional  l evel  i s  
ach ieved  by crea t ing or  empower ing an  a l ready ex is t ing 
in ternat ional  body under  the  auspices  of  an  in ternat ional  
                                                          
586
 “For instance, in the case of New York v. Vacco Golden Chips Casino, a subsidiary of a New 
York corporation is an Antiguan corporation licensed to operate gambling facilities in Antigua. 
Golden Chips operated web sites from Antigua, which were accessible to Internet users in New 
York. The New York Supreme Court ruled that Golden Chips violated New York’s anti-gambling 
laws. This ruling was able to be enforced successfully as Golden Chips’ directors and employees 
were in the US”. Ibid., p. 67. 
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organiza t ion  wi th  global  l egi t imacy.  In  the  quest  for  appropr ia te  
d i spute  resolu t ion  mechanisms ,  in ternat ional  organiza t ions  are  
apparent ly the  r igh t  bodies  to  represent  the  in ternat ional  
community as  a  whole .  This  i s  ev ident  in  the  contex t  of  B2C 
d isputes ,  by examples  of  such  networks  tha t  a re  provided  b y 
major  consumer  compla int -handl ing bodies  around the  wor ld ,  
such  as  the  “Bet ter  Bus iness  Bureau” ,  “Eurochambres” ,  and  the 
“Federa t ion  of  European  Di rec t  and  In terac t ive  Market ing”  
(FEDMA). 587 Fur thermore ,  i t  became evident  by the  success  of  
ICANN and the  UDDP sys tem in  fac i l i t a t ing arb i t ra t ion  of  
domain  name d isputes ,  which  revealed  poss ib i l i t i es  for  
in ternat ional  organiza t ions .  
The in ternat ional  body wi l l  regula t e  ODR to  pursue  
appropr ia te  means  to  reso lve  d i sputes  in  ODR on a  global  bas i s  
and  to  ensure  universa l  acceptance  of  common pr inc iples  and  
pol ic ies  to  underp in  nat ional  and  internat ional  ac t ions .588 I t  wi l l  
ac t  a l so  as  a  global  in format ion  center  for  fu ture  par t i es  and  wi l l  
encourage  the  use  ODR so  as  to  ra i se  awareness  and  increase  
t rus t .  The  idea  of  a  wor ld  informat ion  center  i s  a l so 
recommended by the  ABA which  argues  tha t  the  curren t  
pa tchwork  l imi ts  the  par t i es ’  ab i l i t y to  access  the  relevant  
in format ion .  However ,  “ for  such  a  projec t  to  have any chance  of  
success ,  i t  wi l l  have  to  secure  the  suppor t  o f  an  organiza t ion 
                                                          
587
 RULE Colin, op. cit., pp. 281, 282. 
588
 ZHAO Yun, op. cit., p. 60. 
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with  grea ter  in ternat ional  l egi t imacy tha t  the  ABA”.589 The 
success fu l  es tab l ishment  of  the  global  in format ion  center  wi l l  be 
a  l ead ing wor ldwide  ODR pr ivate  organiza t ion ,  which  wi l l  
per form a  s imi lar  funct ion  to  the  ICC in the  fu ture ,  and wi l l  he lp  
to  boost  users ’  e -conf idence  and  t rust .590 
The  necess i t y of  an  in ternat ional  ne twork  i s  advocated  by 
the  “Organiza t ion for  Economic Co-opera t ion  and  Development” 
(OECD) guidel ines  for  the  pro tec t ion  of  consumers  in  e lect ronic 
commerce ,  accord ing to  which  “bus inesses ,  consumer 
representa t ives  and governments  should  work  together  wi th in  a  
coord inated  internat ional  approach  to  cont inue  to  use  and  
develop  fa i r ,  e f fec t ive  ODR”.591 The  in ternat ional  acceptance  of  
the  OECD guidel ines  i s  ev ident  by the  fac t  tha t  they were  
endorsed  by the  G-8  nat ions  in  the  “Okinawa Char ter  on  Global  
Informat ion  socie ty”  on  the  22nd Ju ly 2000 and  the  “Bu i ld ing 
Trus t  in  the  Onl ine Envi ronment :  Bus iness  to  consumer  di spute 
reso lu t ion”  conference  on  December  2000 jo int l y sponsored  by 
the  OECD,  the  “Hague Conference  on  Pr ivate  in ternat ional  l aw” 
and  the  ICC. 592 The  ABA also  s ta tes  tha t  in  order  to  provide 
                                                          
589
 BENYEKHLEF Karim and GELINAS Fabien, op. cit., p. 81. 
590
 WANG Fangfei Faye, op. cit., pp. 55, 56. 
591
 OECD guidelines for consumer protection in the context of electronic commerce, available at 
http://www.oecd.org/fr/sti/consommateurs/oecdguidelinesforconsumerprotectioninthecontextofele
ctroniccommerce1999.htm For more information see infra at Guidelines. 
592
 FORTUN Alberto, IGLESIA Alfonso, CARBALLO Alejandro, Basis for the Harmonization of 
Online Arbitration: E-arbitration-T Proposal, (2002), p. 10 available at 
http://brownwelsh.com/Archive/e-arbitration-t_harmonization_proposal.pdf 
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suppor t  to  ODR and e lec t ronic  commerce  a  global  approach  i s  
requi red . 593  
 
 
Sect ion  2:   Clearinghouses  
 
The  ODR network  wi l l  have  onl ine  c lear inghouses  tha t  wi l l  
have  a  t r ip le  ro le  of  provid ing informat ion ,  opera t ing as  ga teway 
poin t s  for  po ten t ia l  users  and through the  refer ra l  p rocess  form 
an  accred i ta t ion  sys tem for  ODR providers .  Clear inghouses  wi l l  
p rovide  a l l  the  necessary informat ion  about  ODR as  wel l  as  ODR 
providers  and  wi l l  ra i se  awareness  about  ODR and increase  
user ’s  conf idence .   
More  than  tha t ,  c lear inghouses  wi l l  cont ro l  the  access  to  
ODR providers  by opera t ing as  por ta l s  to  the  providers ,  as  
ga tewa y en t r y poin t s  wi th  exper t s  who wi l l  p rovide  informat ion 
and  ass i s t  the  par t i es  to  choose  the  bes t  poss ible  provider  f rom a 
menu of  possib le  ODR opt ions ,  based  on  the  nature  of  the 
d i spute and  the speci f ic  c i rcumstances  of  each case .594 
C lear inghouses  wi l l  not  mere ly provide  informat ion about  
d i f feren t  d i spute- reso lu t ion  service  providers ,  bu t  wi l l  a l so 
                                                          
593
 Ibid., p. 11. 
594
 CORTES Pablo, op. cit., pp. 193, 195. 
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provide  the  access  po in t  for  individuals  seeking redress .  
C lear inghouses  wi l l  opera te  webs i tes  index ing,  l i s t ing and  
l ink ing to  a l l  d i spute- reso lu t ion  serv ice  providers  compl iant  
wi th  the  minimum regula tory s tandards .  These  websi tes  wi l l  be  
hyper l inked  f rom re levant  webs i tes  and In ternet  forums.   
Fur thermore ,  c lear inghouses  by opera t ing as  refer ra l  
sys tems  wi l l  evaluate  the  opera t ion  of  ODR providers  and  ensure  
i t s  accordance  wi th  a  min imum of  s tandards .  The evaluat ion  wi l l  
be  per formed through feedback  and  reputa t ion  sys tems  for  
consensual  processes  and  through the  publ ica t ion  of  ou tcomes  
for  ad judica t ive  processes .  Based  on  th is  evaluat ion  the 
c lear inghouses  wi l l  accred i t  ODR prov iders  by a l lowing them to 
d i sp lay a  logo  of  a  global  Trus tmark  on  the i r  websi te  and  wi l l  
re fer  d i sputes  to  the  accred i ted  providers .  On the  cont rary,  i f  a  
provider  does  not  comply wi th  those minimum standards  the 
c lear inghouse  wi l l  remove the  Trustmark  and  s top the  refer ra l s  
to  tha t  p rovider .595 In  shor t ,  the refer ra l  sys tem wi l l  opera te  as  
an  accred i ta t ion  sys tem that  wi l l  be  moni tored ,  updated  and  
promoted ,  so  tha t  i t  p rovides  channels  to  fa i r  d i spute  reso lu t ion 
and  excludes  a l l  p roviders  who do not  ab ide  by a  min imum set  o f  
regula tory s tandards .  Final ly,  the  c lea r inghouse  wi l l  ass is t  the  
par t i es  wi th  ini t i a t ing the  d i spute  by guid ing them through a l l  
the  re levant  proceedings ,  such  as  the  f i l ing of  the  d i spute ,  the  
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 RULE Colin, op. cit., p. 281. 
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choice  of  the provider ,  and  the payment ,  thereby provid ing the  
par t i es  wi th  a  “ l igh t  form of  l egal  counsel” .596.  An example  of  
such  a  sys tem f rom ADR is  the  ECC-Net  (European  Consumer 
Cent re  Network)  se t  up  in  2001 by the  European  Commiss ion  for  
cross -border  consumer  d i sputes ,  which  opera tes  as  a  re fer ra l  
sys tem for  ADR in  a l l  European  Union ,  provides  a  “one-s top  
shop” for  cross -border  d i spute  reso lu t ion  and  a t  the  same  t ime 
manages  to  overcome any jur i sd ic t ional  and  enforcement  i s sues .  
When an  ind ividual  wishes  to  br ing a  c la im agains t  a  compan y 
es tab l i shed  in  another  Member  S ta te ,  the  na t ional  cen ter  wi l l  
l i a i se  wi th  the  equivalen t  cen ter  in  the  o ther  Member  S ta te  in  
order  to  refer  the  consumer  to  the  mos t  re levant  d i spute 
reso lu t ion  sys tem in tha t  fore ign  Member  S ta te .597  
A c lear inghouse  wi l l  a l so opera te  in  a  fash ion  s imilar  to  
tha t  o f  the  i -ADR Cent re  recommended by the  ABA Task  Force;  
“ i t  wi l l  d i sseminate in format ion  concern ing bes t  p rac t ices  forms ,  
codes ,  s tandards ,  and  guidel ines ,  i t  wi l l  l i s t  and  provide  
informat ion  concern ing the  ODR serv ice  providers  avai lab le  for  
the  reso lu t ion  of  d i sputes  and  i t  wi l l  p rovide  a l l  in format ion  on 
a  mul t i l ingual  bas is  v ia  the  World  Wide Web”.598 Accord ing to  
ABA,  the  i -ADR center  i s  the  t imel ies t  and  mos t  useful  en t i t y as  
i t  wi l l  d i sseminate  in format ion about  gu idel ines  and  avai lab le 
                                                          
596
 SCHULTZ Thomas, Does Online Dispute Resolution Need Governmental Intervention? op. 
cit., pp. 97- 99. 
597
 HÖRNLE Julia, op. cit., pp. 247- 249 
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 WANG Fangfei Faye, op. cit., pp. 55, 56 
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providers ,  i t  wi l l  develop  codes  s tandards  and  guidel ines ,  i t  wi l l  
p rovide  mul t i l ingual  serv ices  and  i t  could  become a  Trus tmark 
or  cer t i fying au thor i t y. 599 Other  pro jec t s  of  c lear inghouses  
a l ready ex is t ,  but  no t  governmenta l  and  normal ly consumers  
would  more  eas i l y “ t rus t  a  serv ice  re la ted  to  d i spute  reso lu t ion 
provided  by government” ,600 o r  a t  l eas t  in  coopera t ion  with  one .   
 
 
Sect ion  3:  An accredi tat ion  system  
 
In  the  global  ODR network  descr ibed,  the  internat ional  
body wi l l  have  a  superv isory ro le  by moni tor ing the  opera t ion  of  
ODR providers .  For  ins tance  in  B2C disputes ,  the  ex is tence  of  
such  a  body tha t  w i l l  superv ise  the  opera t ion  of  ODR providers  
i s  p roposed  as  a  so lu t ion  to  avoid  abuses  f rom the  businesses .601 
The  in ternat ional  body wi l l  ensure  the  ex ternal  accountab i l i t y of  
ODR providers ,  who wi l l  have  to  answer  to  an  au thor i t y tha t  can  
                                                          
599
 ABA Task Force, Proposed guidelines for recommended best practices by online dispute 
resolution providers available at 
http://www.americanbar.org/content/dam/aba/migrated/dispute/documents/FinalReport102802.aut
hcheckdam.pdf 
600
 SCHULTZ Thomas, Does Online Dispute Resolution Need Governmental Intervention? op. 
cit., pp. 97- 99. 
601
 CORTES Pablo, op. cit., pp. 195, 196. 
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mandate  des i rab le  conduct  and  sanct ion  conduct  tha t  b reaches  
ident i f i ed obl iga t ions .602 
The  accred i ta t ion  of  ODR providers  wi l l  be  done in  two 
ways ;  f i r s t ,  c lear inghouses  tha t  wi l l  opera te  as  ga tewa ys  to  ODR 
providers  wi l l  re fer  cases  on ly to  the  accred i ted  and  t rus ted  ODR 
serv ice  providers .  The refer ra l  sys tem wi l l  opera te as  an  
accred i ta t ion  sys tem that  wi l l  be  moni tored ,  updated  and  
promoted ,  so  tha t  i t  p rovides  channels  to  fa i r  d i spute  reso lu t ion 
and  excludes  a l l  p roviders  who do not  ab ide  by a  se t  o f  minimum 
regula tory s tandards . 603  
The  second way to  accred i t  ODR providers  wi l l  be  th rough 
an  accred i ta t ion  sys tem involving a  sea l ,  fo r  ins tance  a  global  
Trus tmark ,  which wi l l  be  awarded  by the  in ternat ional  
organiza t ion to  the  accred i ted  ODR providers .  The providers  that  
ab ide  by minimum regula tory s tandards  wi l l  be  a l lowed to  
exhib i t  the  sea l  on  the i r  webpages .  However ,  i f  an  ODR provider  
would  vio la te  those  s tandards ,  the sea l  would be  removed.  The 
sea l  wi l l  be  backed  up  by the  re levant  government  au thor i t y,  
which  wi l l  p revent  an  ODR provider  f rom offer ing serv ices  once 
                                                          
602
 “Accountability can be internal and external, or both. Internal accountability typically promotes 
self-evaluation and organizational development and enhances management practices and strategic 
planning through internal measures and review, while external accountability usually involves 
evaluation of performance and outcomes by a credible external entity (private or public) in the 
context of predetermined boundaries”. See WANG Fangfei Faye, op. cit., p. 80. 
603
 HÖRNLE Julia, op. cit., pp. 247- 249. 
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the  sea l  was  removed. 604 Fur thermore ,  bes ides  the  accred i ta t ion 
of  the  ODR providers  the  internat ional  organiza t ion  wi l l  a l so 
accred i t  ODR pract i t ioners  to  ensure  they meet  cer ta in  levels  of  
educat ion ,  t ra in ing and  performance.  The cr i t e r ia  for  
accred i ta t ion  in  ODR include  mainly prac t i t ioner  knowledge,  
such  as  t echnology and  language,  and  prac t i t ioner  ski l ls ,  such  as  
main ta ining communicat ion  and cont ro l l ing informat ion  f low. 605 
The  accred i ta t ion  of  ODR providers  wi l l  be  poss ib le 
because  the  moni tor ing au thor i t y,  i n  coopera t ion  wi th  the  
c lear inghouses  and  the  re levant  s ta te  au thor i t i es  wi l l  have  
cont ro l  over  the  users ’  access  to  ODR and to  the  acc red i ted  
providers .  The accred i ta t ion  body wi l l  p rovide  informat ion  and  
refer  cases  on ly to  the  accred i ted  providers ,  whi le  the  providers  
tha t  do  not  respect  the  s tandards  se t  by the  acc red i ta t ion  bod y 
wi l l  not  be  refer red  to .  By cont ro l l ing users ’  access  to  ODR 
providers ,  the  accred i ta t ion  body wi l l  be  ab le  to  regula te  ODR 
providers .  “The cont ro l  o f  a  va luable  resource  such  as  
in format ion  a l lows provis ion  of  incent ives ,  which  in  tu rn 
permi t s  regula t ion” . 606  A prerequis i te  for  the  ef fec t iveness  of  
such  an  accred i ta t ion  sys tem i s  the  abi l i t y of  po ten t ia l  users  to  
t rus t  the  accred i ta t ion  body and  s ince  users  are  genera l l y  more  
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 RULE Colin, op. cit., p. 281. 
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 SCHULTZ Thomas, Does Online Dispute Resolution Need Governmental Intervention? op. 
cit., p. 95. 
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t rus t ing of  such  bodies  when they are  connected  wi th  the 
government ,  the  coopera t ion  of  the  accred i ta t ion  body wi th  the  
re levant  s ta te  au thor i t i es  seems to  be  a  requi rement .  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
354 
 
C h a p t e r  2  
R e g u l a t i o n  a n d  g u i d e l i n e s  
 
In  the  in ternat ional  ODR sys tem the  regula t ion  of  ODR 
should  be  co-regula t ion ,  based  on  private  in i t i a t ives  tha t  wi l l  be  
backed  by governmenta l  cont rol  and  superv is ion  by the  
in ternat ional  organiza t ion ,  which  wi l l  ensure  the  ex is tence  of  
min imum regula tory s tandards ,  by i s su ing guidel ines  in  the  form 
of  codes  of  conduct ,  the  compl iance  to  those  minimum s tandards  
and  the  safeguard ing of  fundamenta l  p r inc ip les .  
 
 
Sect ion  1:  Regulation  of  ODR  
 
One of  the  mos t  impor tan t  quest ions  re la t ing to  ODR is  
whether  ODR should  be  regula ted  and  i f  so ,  how?  In  a  broad  
sense  regula t ion  can  inc lude  one  or  more  of  the  fo l lowing tasks ;  
the  formula t ion  of  s tandards  or  ru les  to  be  implemented ,  the  
under tak ing of  an y ac t ion  to  he lp  rea l ize  the  purpose  and  a ims  of  
re levant  ru les  or  regula t ions  and  the  sanct ion  of  any v io la t ions .  
In  a  s t r i c ter  sense ,  r egula t ion  i s  unders tood  as  the  formula t ion  of  
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the  s tandards  and ru les .  The lack  of  a  un i form regula tor y 
approach  to  ODR has  crea ted  d iverse  r egula tory approaches .  The 
s ign i f ican t  and  unpara l le led  changes  b rought  on  by the  d igi ta l  
e ra  and  the  in ternet  t echnology have  shown the  l imi ta t ions  of  
t rad i t ional  regula t ions  which  are  too  s ta t ic  and  cannot  
ef fec t ive ly govern  the  inconstan t  and inf in i te  cyberspace  and  
have  shown that  there  i s  no t  ye t  an  appropr ia te  f ramework  for  
regula t ing In ternet  ac t iv i t i es .  
There  are  two prevai l ing ways  to  regu la te  ODR.  One way 
to  regula te  ODR is  th rough a  publ ic  body,  which  may be  a 
government  or  an  in ternat ional  l egal  body tha t  es tab l i shes  
regula tory s tandards  and  of fers  accred i ta t ion  for  ODR providers .  
The second way to  regula te  ODR is  th rough se l f - regula tor y 
in i t i a t ives  independent  f rom a  publ ic  law f ramework .  Final ly,  a  
combinat ion  of  these  a l te rnat ives  produced  a  th i rd  hybr id  way to  
regula te  ODR through co-regula t ion .  The thes i s  advocates  in  
favor  of  co-regula t ion  as  a  way to  ensure  a  more  harmonious  and  
feas ib le  regula tory f ramework .   
The  regula tory approaches  d i f fer  a t  the  two s ides  of  the  
At lan t ic .  Europeans  genera l l y are  no t  t rust ing of  pr iva te 
regula t ion  and  fee l  safer  wi th  government  intervent ion ,607 
whereas  in  the  Uni ted  S ta tes  there  i s  a  s t ronger  t endency to  re ly 
                                                          
607
 For instance, the proposal for a Regulation of the European Parliament and of the Council on 
online dispute resolution for consumer disputes in 2011. 
  
356 
 
on indus t ry to  regu la te  i t se l f .  However ,  bo th  in  Europe and  the 
Uni ted  S ta tes  the  regula tory approach  to  the  deployment  of  ODR 
has  been  mos t ly hands-off  and  programs promoting th i s  type  of  
se l f - regula t ion  (such  as  codes  of  conduct ,  t rus tmarks ,  re l i ab i l i t y 
programs,  and  so  on)  have  grown s lowly but  s tead i ly over  the  
pas t  few years . 608 The  popular i t y of  pr iva t izat ion ,  especia l l y on 
the  in ternet ,  has  crea ted  a  t endency for  se l f - regula t ion  instead  of  
government  regula t ion  for  the  in ternet  in  genera l  and  ODR more 
speci f ica l l y.  In  the  US the  “Magaz iner  Repor t” ,  o f  Ju ly 1 ,  1997 
expl ic i t l y ca l l s  for  se l f - regula t ion  in  the  In ternet .  However ,  
l a te ly a l so  in  the  EU In ternet  regula t ion  pol icy has  changed  to  
suppor t  se l f - regula t ion  because  of  the  need  to  use crea t ive  and  
f lex ib le  regula tory regimes  in  the  face  of  the  novel  s i tua t ion . 609 
 
 
A.   Governmenta l  regula t ion 
 
As  s ta ted  ODR can  be  regula ted  through a  publ ic  body and  
mos t  of  the  t imes  th i s  body wi l l  be  a  s ta te .  Al though s ta tes  have  
                                                          
608
 RULE Colin, op. cit., pp. 272, 273. 
609
 “In September 1997, the European Internet Services Providers Association (EuroISPA) was 
established, thus marking transformation in EU policy. The EU provided funding to this 
Association and encouraged industry self-regulation of the Internet. The EU Internal Market 
Commissioner, Mario Monti, stated in April 1997, “We definitely want to avoid, like in other 
sectors, having too much legislation too early”. See ZHAO Yun, op. cit., pp. 49- 54. 
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regula ted  the  In ternet ,  the  problem with  th i s  k ind  of  regula t ion 
i s  tha t  t rad i t ional  laws  are  t e r r i to r ia l ly based  and  “focused  on 
e lements  of  the  phys ica l  wor ld” , 610 whereas  the  v i r tua l  wor ld  is  
no t  geographica l ly based  making i t  hard  for  s ta tes  apply the i r  
l aws  to  on l ine  ac t ivi t i es  and  making t rad i t ional  l egal  ins t ruments  
inappl icab le  and  confus ing.  In  the  onl ine  envi ronment  borders  
become b lur ry when for  example  users  can  access  serv ices  and  
en ter  to  t ransact ions  f rom anywhere  in  the  wor ld .  Such  a  
border less  wor ld  is  d i f f icu l t  to  be  regula ted  by s ingle  s ta tes  tha t  
may lack  legi t imacy or  ab i l i t y. 611   
The  border less  na ture  of  the  cyberspace  has  presented  a  
severe  chal lenge  to  In ternet  regula t ion .  Each  s ta te  can  regula te  
the  in ternet  and  more  speci f ica l l y ODR,  and  s ta te  regula t ion  has  
some invaluable  advantages ,  such  as  the  fac t  tha t  “a  government  
has  a  s t rong incent ive  to  reso lve  d i sputes  to  keep  socie ty 
funct ion ing smoothly and  the  fac t  tha t  a  s ta te  can  be  impar t ia l  
because  i t  usual ly has  no  ves ted  in teres t  in  the  outcome of  mos t  
of  the  mat ters  i t  i s  in  charge  of  decid ing” . 612 However ,  as  seen  in  
the  case  of  New York  v .  Vacco ,  i t  i s  a lmos t  imposs ible  for  a  s ta te  
to  regula te  the  In ternet  wi thout  caus ing a  r ipp l ing ef fec t  in  o ther  
s ta tes  and  wi thout  ind ividual  In ternet  regula t ion  to  cause  
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 EU study on the Legal analysis of a Single Market for the Information Society, op. cit., p. 6. 
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conf l ic t s  across  borders . 613 Fur thermore ,  the  global  na ture  of  the 
in ternet  and  e-commerce  made ev ident  the  fac t  tha t  regula t ion  of  
e lec t ronic  commerce  and  consequent ly ODR should  be  addressed  
on  an  internat ional  l evel ,  as  no  s ingle  government  can  have  
cont ro l  o f  the  internet  and  ODR. 
On the  cont rary,  an  ideal  so lu t ion  for  the  regula t ion  of  the  
in ternet  and ODR are  In ternat ional  organiza t ions  such  as  
UNCITRAL,  OECD,  ICC,  W IPO and  WTO.  In ternat ional  
organiza t ions  have a  wor ldwide  reputa t ion  and  image,  which  
ins t i l s  t rus t  in  d i spute  reso lut ion and  can  regula te  ODR and 
accred i t  ODR providers  by awarding the i r  sea l .   In terna t ional  
organiza t ions  are  impar t ia l  and  independent  s ince  they do  not  
a im to  be  economical ly prof i tab le  and  have  no  ves ted  in teres t  in  
the  outcome.   
Final ly,  in ternat ional  organiza t ions  can  regula te  ODR 
uni formly,  which  wi l l  be  an  advantage  in  cross -border  d i spute 
se t t l ements .614 For  ins tance ,  ins t i tut ions  such  as  the  AAA, the 
“ In ternat ional  Center  for  the  Set t l ement  of  Inves tment  Disputes”  
( ICSID) ,  C IArb ,  the  “China  In ternat ional  Economic  and  Trade  
Arbi t ra t ion  Commiss ion”  (CIETAC),  the  “ In ternat ional  Chamber 
                                                          
613
 “For example, one of the EU regulations, the European Data Protection Directive, prohibits 
transfer of personal information from the EU to countries lacking adequate privacy protection. 
This directive could be enforced against non-European companies with a presence in the EU. 
However, this shall constitute impermissible extraterritorial regulation to those with less restrictive 
privacy laws since it threatens to cut off their computers from European data”. ZHAO Yun, op. 
cit., pp. 57, 58. 
614
 WANG Fangfei Faye, op. cit., pp. 33, 34. 
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of  Commerce”  ( ICC) ,  the  “Deutsches  Ins t i tu t  fur  
Schiedsger ich tsbarkei t”  (DIS) ,  the  “In ternat ional  Center  for  
Dispute  Resolu t ion”  ( ICDR) and  the  “London Cour t  o f  
In ternat ional  Arbi t ra t ion”  (LCIA) ,  have  i s sued  rules  for  ODR 
procedures  under  the  auspices  of  thei r  respect ive  ins t i tu t ions ,  
which  are  inc luded  in  the  ODR agreements  and  cont rac tual ly 
b ind  the  par t i es  and the  ins t i tu t ion .615 
In ternat ional  organiza t ions  as  wel l  as  governments  have  
what  i s  known as  “ symbol ic  cap i ta l” ,  “which  i s  the  recogni t ion ,  
ins t i tu t ional ized or  no t ,  that  di f feren t  agents  rece ive  f rom a  
group  based  on  the  recogni t ion  by socie ty of  a  par t i cu lar  s ta tus ,  
o f  pres t ige ,  o f  speci f ic  qual i t i es ,  ab i l i t i es ,  o r  asse t s” . 616 The 
same i s  t rue  in  d i spute  reso lu t ion .  Tradi t ional ly in  the  f ie ld  of  
d i spute  resolu t ion ,  people  have  grea ter  conf idence  in  the  
government  and  in  judges .  S imi lar ly,  in ternat ional  organiza t ions  
as  regula tors  of  ODR have a  grea ter  symbol ic  cap i ta l  and  mos t  
people  think  tha t  i t  i s  reasonable  to  t rus t  them. 
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 HÖRNLE Julia, op. cit., pp. 93- 95. 
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 “Brands, for instance, make use of symbolic capital”. See SCHULTZ Thomas, Does Online 
Dispute Resolution Need Governmental Intervention? op. cit., pp. 90- 92. 
  
360 
 
B.  Sel f -regulat ion   
 
The  inabi l i t y of  t rad i t ional  regula tory schemes  to  apply on  
the  regula t ion  of  the  in ternet  made ev ident  tha t  cyberspace  
should be  t rea ted as  a  d is t inc t  and  independent  p lace  for  
regula tory purposes  and  tha t  there  was  a  need  for  a l t e rnat ive  
concepts .  In  order  to  avoid  complex  issues  of  conf l ic t  of  l aws  
and  consumer  pro tec t ion  in  low-value ,  c ross -border ,  B2C,  e-
commerce ,  se l f - regula t ion  was  proposed .   Se l f - regula t ion  i s  
regula t ion  developed  independent ly of  any publ ic  body and  s ta te .  
Sel f - regula t ion  can be  the  resu l t  o f  an  indus t ry,  o r  a  group  of  
companies  ac t ing co l lec t ively in  the  form of  a  t rade  associa t ion 
or  o ther  organiza t ions  represent ing the  in teres t  o f  the  indus t ry;  
i t  can  be  the  resu l t  o f  a  s ingle  company regula t ing the i r  own 
opera t ions ;  and  i t  can  be  the  resu l t  socia l  bodies  the  ac t ions  of  
which  can  have  v i ta l  e f fec t s  on  the  fu ture  indus t ry.  The  In ternet  
has  given  r i se  to  numerous  regula tory organiza t ions  tha t  t rea t  a  
d i f feren t  aspect  o f  e lec t ronic  commerce  and  s t r ive  to  provide  a  
bas i s  for  pro tec t ing and  balancing the  in teres t s  of  the  par t i es  
they represent . 617 
                                                          
617
 “Internet Watch Foundation, Internet Local Advertising and Commerce Association, Internet 
Services Association, Better Business Bureau, Consumer Bankers Association, Direct Marketing 
Association, the Internet Privacy Working Group (IPWG), TRUSTe’s, etc.” See ZHAO Yun, op. 
cit., pp. 43, 44. 
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The mos t  common way for  se l f - regula t ion,  i s  th rough 
codes  of  conduct ,  “which  are  se t s  of  ru les  tha t  ou t l ine  the  
respons ibi l i t i es  of  or  proper  prac t ices  of  the  members  tha t  
subscr ibe  to  the  code  of  conduct ,  and under take  to  comply wi th  
the  ru les  conta ined in  i t ” .618 Se l f - regula t ion  i s  a l so  inext r icab ly 
connected  wi th  se l f -enforcement  and  for  ODR to  funct ion 
proper ly;  a  code  o f  conduct  must  be accompanied  by a  se l f -
enforcement  scheme,  for  ins tance  t rus tmarks .  However ,  th i s  
sec t ion  focuses  on  the  former .  The idea  behind  se l f - regula t ion  i s  
again  c lose ly connected  to  ADR and i t s  r i se  during the  middle 
ages .  I t  can  be  dated  back  to  medieval  t imes  when gui lds  
main ta ined s tandards  among those  in  the  t rade  of  a  part i cu lar  
geographic  locat ion and  pro tec ted  the i r  in teres t s  agains t  ou ts ide  
compet i tors .619 The  growth  of  in ternat ional  t rade  a t  tha t  t ime 
gave  b i r th  to  a  se t  o f  ru les  known as  “ lex  mercator ia”  tha t  was  
not  based  on  nat ional  l aws  but  on  the  usages  and  cus toms of  
in ternat ional  t rade.  S imi lar ly,  today the  growth  of  on l ine  
commerce  and  the use  of  the  in ternet  have  crea ted  i ts  own 
cus toms and  usages  which  are  the  bas i s  for  a  new k ind  of  “ lex  
mercator ia”  th i s  t ime ca l led  “ lex  informat ica” .  Accord ing to  
se l f - regula t ion ,  the  ODR indus t ry shapes  i t s  own regu la t ion 
wi thout  the  ass i s tance  of  governments  and  par l iaments .  This  t ype  
                                                          
618
 “The drafting of codes of conduct is recommended by several Directives, including the e-
commerce Directive and the Data Protection Directive”. See EU study on the Legal analysis of a 
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of  market  regula t ion  promotes  ef f ic iency through compet i t ion ,  
cont r ibu tes  to  l egal  harmonizat ion and  accelera tes  the  
global iza t ion  and  development  of  ODR.  
 
 
i .  Sel f -regulat ion  in  ac t ion 
 
Se l f - regula t ion  has  been  widely implemented  in  d i spute 
reso lu t ion  in  e lect ronic  commerce ,  l eav ing governmen ts  to  
s imply provide  minimum acceptab le  s tandards .  Examples  inc lude  
the  “Vir tua l  Magis t ra te  Pro jec t” ,  the  Univers i ty of  
Massachuset t s  “Onl ine  Ombuds  Off ice” ,  and  eBay’s  “Escrow and 
Insurance  Arrangement” .620 The  ef fec t iveness  of  se l f - regu la t ion 
can  be  pr imar i l y por t rayed  in  the  cases  of  UDRP and EBay.  The  
f i r s t  example  i s  the “Uni form Domain-Name Dispute-Resolu t ion 
Pol icy”  (UDRP) sys tem crea ted  by the  “ In ternet  Corpora t ion  for  
Ass igned  Names  and  Numbers”  ( ICANN) for  the  reso lu t ion  of  
domain  name d isputes .  The UDRP i s  a  pr ime example  of  se l f -
regula t ion ,  which regula tes  the  conduct  of  the  procedure  and  the 
way in  which  cases  are  assessed .  It  appl ies  i t s  own procedura l  
and  subs tan t ive  law developing a  l egal  body on  domain names  
and  determining the  reso lu t ion  of  d i sputes  and  cancel la t ion  or  
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t ransfer  of  domain  names  separa te  f rom the  law of  any count ry 
or  any in ternat ional  t rea ty. 621 By refer r ing to  prev ious  deci s ions  
these  se l f - regula tory l aws  can  a t ta in  precedent ia l  force  in  the 
same manner  tha t  common law was  crea ted  f rom the  ru l ings  of  
the  cour t s .  Dispute reso lvers  have  ef f ic iency incent ives  to  re ly  
on  them even  though they have  no  contrac tual  o r  l egal  ob l iga t ion  
to  do  so .622 
A success fu l  sys tem of  se l f - regula t ion  i s  a l so  enacted  by 
eBa y,  which  implements  i t s  own rules  th rough i t s  own consumer  
sa t i s fac t ion  serv ices  or  ex ternal  d ispute  reso lu t ion  mechanisms 
and  enforces  them through an  ef fec t ive  reputa t ion  incent ive.  
EBa y d i spute  reso lu t ion  mechanisms ,  ou tsourced  unt i l  2008 to  
SquareTrade ,  o f fer  on l ine  d i spute  reso lu t ion  in  a  two-s tep 
process  which  inc ludes  ass i s ted  negot ia t ion  and  media t ion .  For  
eBa y d i sputes ,  l i t iga t ing through the  cour t s  seems unreasonable  
because  of  the  complex  juri sd ict ional  ques t ions  and  the 
prohib i t ive  cost s  of  l i t iga t ion ,  which  are  d i sproport ioned  to  the 
usual ly low-value  eBa y d i sputes ,  and  so  i t  i s  rare  for  a  eBa y 
d i spute to  reach  the  cour t s ,  in  the  range  of  l ess  than  one  per  
mi l l ion .  The rar i ty of  reso lv ing eBay d i sputes  th rough the 
t rad i t ional  jud ic ia l  rou te  made ev ident  tha t  na t ional  l aws  had 
l i t t l e  bear ing on  these  cases .  Ins tead  what  has  more  re levance  i s  
what  became known “EBa y law”,  eBa y’s  de ta i led  global ly 
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appl icable  user  po l ic ies .  “Regular ly updated  and  completed  on  
the  bas is  of  new commonly observed  prac t ices  of  eBay members ,  
they progressed  in to  a  wel l -developed,  re la t ive ly dense ,  de ta i led 
and  formal ized  set  o f  ru les  of  conduct” . 623 EBa y law has  been 
given  precedent ia l  force  s ince  the  outcomes  of  pr ior  cases  were  
brought  to  bear  on subsequent  cases .624 F inal ly,  eBay ensures  
compl iance  to  i t s  law through i t s  reputa t ion  incent ives .  EBa y 
users  were  sanct ioned  i f  they refused  to  par t i cipa te  in  the  
d i spute reso lut ion process  or  fa i led  to  comply wi th  i t s  ou tcome 
by receiv ing nega t ive  feedback  in  the  form of  “reputa t ion 
poin t s”  tha t  at t ach  to  each  user ’s  prof i le ,  which  i s  an  impor tan t  
l ever  in  such  an  envi ronment .  Consequent ly,  the  compl iance  ra te  
was  except ional ly h igh .  Through th i s  se l f - regula tor y scheme,  
eBa y had  developed  “a  normat ive  sys tem that  i s  au tonomous ,  has  
i t s  own norms ,  appl ies  them private ly and  ind i rec t l y enforces  
them through the  reputa t ional  incent ive” . 625 
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i i .  Advantages  of  se l f - regula t ion 
 
Se l f - regula t ion  has  cons iderab le  advantages  compared  to  
publ ic  or  more  so  to  governmenta l  regula t ion .  For  e-commerce  
the  preference  of  se l f - regula t ion  by the  bus iness  indust ry i s  
jus t i f i ed  by the  need  to  avoid complex  and  numerous 
governmenta l  regula t ions  and  the  conf idence  on  the  idea  tha t  the  
market  wi l l  p rovide  adequate  incent ive to  put  these  programs in  
p lace  and  to  make sure  tha t  they a re  ef f ic ien t  and  ef fec t ive .  626 In  
genera l ,  se l f - regula t ion  has  severa l  invaluable  advantages  
re la t ing mos t ly to  exper t ize ,  t ime-ef f ic iency and  f lex ib i l i t y.  
Sel f - regula t ion  i s  be t ter  equipped  to  provide  so lu t ions  
because  of  the  grea t er  exper t ize  of  the  indus t ry p la yers  involved ,  
who are  be t ter  famil iar ized  and  c loser  connected  to  the  is sues  a t  
s take ,  especia l l y when specia l ized  knowledge i s  requi red ,  such 
as  in  complex  cross -border  or  t echnica l  i s sues .627 Fur thermore,  
f rom a  law and  economics  poin t  o f  v iew,  the  cos t  o f  regula t ion  i s  
sh i f ted  to  the  indust ry and  the  wi l l ingness  to  fo l low ru les  made 
by the  exper t s  ra ther  than  those  passed  by adminis t ra tors  could  
d i rec t l y af fec t  the  expense  of  governmenta l  regula t ion ,  s ince 
less  enforcement  i s  requi red .628 Se l f - regula t ion i s  usual ly f as ter  
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in  es tab l ish ing ru les  compared  to  governmenta l  regula t ion,  even  
when i t  a t t rac t s  severa l  groups  represent ing var ious  in teres t s .  
Fur thermore ,  se l f - regula t ion  i s  be t ter  equipped  to  keep  up  wi th 
the  cons tan t  changes  of  t echnology and  bus iness  models ,  which  
are  developing rap id ly.  Governmenta l  regula t ion  for  ODR can 
eas i l y become outdated  wi th  these  developments  and  “by the  
t ime any law came in to ef fec t ,  the  e-commerce  envi ronment  and 
technology would  l ike ly have  changed  so  much tha t  the  law 
would  be  i r re levant  a t  bes t  o r  an  obs tac le  to  progress  a t  
wors t” .629 Se l f - regula t ion  i s  f l ex ib le ,  eas ier  to  change  and  in  
mos t  cases  more appropr ia te  s ince  i t  can  be  crea ted  having in  
mind  the  speci f ic  needs  of  a  cer ta in  ODR serv ice  or  the  speci f ic  
na ture  of  a  d i spute  reso lu t ion  method or  process . 630  
When a  sel f - regula t ion  scheme i s  accompanied  by an  
ef fec t ive  se l f -enforcement  mechanism,  se l f - regula t ion  can  prove  
to  be  very ef f ic ien t ,  especia l l y for  cross -border  d isputes ,  f rom 
appl ica t ion to  enforcement .  For  a l l  the  above reasons ,  i t  has  
been  ex tensively a rgued  tha t  in  ODR,  “se l f - regula t ion seems  
bet ter  than  governmenta l  intervent ion  s ince  pr iva te  en t i t i es  
which  are  opera t ing onl ine  can  bet ter  grasp  the  t ransformat ions  
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happening on  the  In ternet  than  ter r i to r ia l l y-based  
governments” . 631  
 
 
i i i .  Disadvantages  and l imi ta t ions  of  se l f - regula t ion 
 
The  f i r s t  p roblem wi th  se l f - regula t ion re la tes  to  how can 
se l f - regula tory organiza t ions  ensure  tha t  the i r  members  comply 
wi th  the  agreed  ru les?  Al though there  are  mechanisms  to  compel  
members  to  compl ian t  behavior  based on  reputa t ion  incent ives ,  
monetary sanct ions  or  the  use  of  sof tware ,  however ,  there  i s  
a lways  the  d i f f icu l ty of  convincing a l l  the  re levant  p layers  to  
suppor t  the  se l f - regula tory in i t i a t ive  and  the  fac t  tha t  the  rea l  
"baddies"  never  jo in . 632 Fur thermore ,  the pr iva te  na ture  of  se l f -
regula t ion  and  the  corresponding need  for  se l f -enforcement  ra i se  
concerns ,  because  “wi thout  a  s t rong commitment  to  ensur ing 
adherence  to  po l ic ies ,  se l f - regula t ion i s  doomed to  squelch  
needed  regula tory ac t iv i t i es” .633 Another  problem wi th se l f-
regula t ion  i s  tha t  in i t i a t ives  are  decent ra l ized  and  the  number  
and  var ie ty of  them may crea te  confus ion ,  especial l y when 
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potent ial  users  are no t  wi l l ing or  ab le  to  do the  necessar y 
research . 634 
However ,  the  grea tes t  concern  about  se l f - regula t ion  re la tes  
to  the  protec t ion  of  users  and  the  safeguard ing of  publ ic  interes t ,  
because  “se l f - regula t ion  can  indi rec t l y b ind  end-users ,  a l though  
these  users  have  not  been  involved  in  the  draf t ing process  and 
may not  a lways  suff ic ien t ly pro tec t  the  r igh ts  of  ne i ther  users  
nor  the  publ ic  interes t” . 635 Especia l ly when there  i s  inequal i t y of  
bargain ing power ,  such  as  in  the  case  of  B2C d isputes  
ef fec t iveness  mus t  be  balanced  wi th  fa i rness  and  consumer 
pro tec t ion .  But ,  se l f - regula t ion ,  i f  i t  i s  des igned  by only some of  
the  s takeholders  may be  b iased  in  favor  of  corpora t ions ,  s ince  
they of ten  pa y the  b i l ls  for  ODR serv ices ,  use  them repeated ly 
and  choose  the  providers .  Consumer  groups  poin t  ou t  the 
s ign i f ican t  po tent ial  for  abuse  of  ODR processes  by bus iness  and 
indus t ry in  the  absence  of  s t r i c t  superv is ion and  argue  in  favor 
of  governmenta l  in tervent ion which wi l l  def ine  and  enforce  
minimum s tandards  for  ODR.636 
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C.  Co-regulat ion 
 
Al though i t  has  been  argued  tha t  the  market  can  improve 
the  s tandards  and  pro tec t ion  through compet i t ion  and  priva te ly 
crea ted  pro tec t ions  to  promote  fa i rness ,  however ,  “users  do  not  
der ive  the  benef i t s  o f  compet i t ion  in  a  market  of  insuff ic ien t  
in format ion  and l imi ted  c l ien t  choice” . 637 Fur thermore ,  ODR as  a  
form of  pr iva te  jus t ice  car r ies  ser ious  publ ic  pol icy concerns  and  
i t s  regula t ion  should  not  be  le f t  en t i re ly up  to  priva te  
organiza t ions  tha t  may exhibi t  sel f - interes t  and  di s regard  for  
publ ic  interes t .  Ins tead ,  there  i s  a  need  for  publ ic  contro l  to  
ver i fy the  soundness  of  sel f - regula tory ru les  and cont rol  market  
abuses .  Al though,  the  var ious  regula tory approaches  
accompanied  by the  cons tan t  changing nature  of  the  in ternet  and 
consequent ly ODR,  make i t  harder  to  agree  on  a  s tab le  
regula tory f ramework , 638 however ,  i t  has  become c lear  tha t  the 
answer  wi l l  be  provided  by co-regula t ion .  
The main  argument  agains t  publ ic  regula t ion  in  ODR is  
tha t  i t  can  obs t ruct  the  development  of  ODR and the  opponents  
of  publ ic  regula t ion  are  usual ly in  favor  of  the  comple te  absence  
of  regula t ion  or  in  favor  of  se l f - regula t ion  when necessary.  
However ,  “ regula t ion  i s  no t  a  case  of  ex t remes ,  i .e .  no  
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regula t ion  or  fu l l -blown oppressive  regula t ion” .639 As  ev idenced,  
there  are  d i f feren t  ways  to  regula te  ODR but  the  best  way i s  co-
regula t ion ,  s ince  i t  can  provide  a s tab le  f ramework  tha t  
consol idates  conf idence  wi thout  obs t ruct ing the  development  of  
ODR. 
Co-regula t ion  combines  sel f - regula tory in i t i a t ives  by 
recognized  par t ies  in  the  f ie ld  (such  as  economic  opera tors ,  
socia l  par tners ,  non-governmenta l  o rganiza t ions  or  associat ions) ,  
d rawing on  the i r  p rac t ica l  exper t i se ,  backed  wi th  publ ic  cont ro l  
in  areas  of  fundamenta l  impor tance ,  such  as  pr ivacy and  
consumer  pro tec t ion . 640 Se l f - regula tory i n i t i a t ives  are  combined 
wi th  the  essent ia l  publ ic  cont rol  tha t  ensures  the  soundness  of  
ru les ,  checks  compl iance  and  makes  sure  tha t  v io lat ions  do  not  
occur .  Co-regula t ion  balances  the  need  for  f l ex ibi l i ty and  
innovat ion  so  tha t  the  f ramework  i s  adaptab le  to  markets  and  up 
to  da te wi th the cons tan t ly changing technica l  demands of  the  
In ternet ,  wi th  the need  for  l egal  cer ta in ty,  qual i ty and  
impar t ia l i t y.  The f lex ibi l i t y and  innovat ion  of  sel f - regula t ion  i s  
combined  with  const ra in t s  tha t  ensure  the  ab i l i ty to  have  a t  once 
both  f reedom and  accountab i l i t y. 641 
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The opt imum regula tory f r amework  cons i s ts  o f  mul t i -
s takeholder ,  mul t i - level  and  mul t i - ins t rument  priva te  regula tor y 
in i t i a t ives  based  on  lex  informat ica ,  combined  wi th cont ro l  by 
an  in ternat ional  publ ic  body,  coopera t ing wi th  s ta te  au thor i t i es ,  
tha t  wi l l  c rea te  legal  s tandards  in  the  f ield  of  ODR by 
safeguard ing publ ic  po l icy and  consumer  pro tec t ion  i s sues  and 
ensur ing tha t  se l f - regula t ion  organiza t ions  are  wi l l ing to  adhere  
to  pr inc ip les  of  good regula t ion ,  such  as  independence ,  
impar t ia l i t y,  t ransparency,  access ib i l i t y,  e f fec t iveness  and  
fa i rness .  As  a l ready s ta ted  an  ODR sys tem must  be  an  
in ternat ional  sys tem and  consequent ly a l l  regula tory ef for t s  mus t  
be  made a t  a  global  sca le .  Cent ra l iza t ion  of  cont ro l  can  be  
achieved  by in ternat ional  coopera t ion a t  a  s ta te  l evel  t h rough 
mul t i l a tera l  t rea t ies ,  as  wel l  as  by in ternat ional  govern ing 
bodies ,  and  in ternat ional  regula t ion  should  be  car r ied  out  in  
d i f feren t  l evel s ,  by the  indus t ry,  b y governments  and  
in ternat ional  organiza t ions .  
 
 
Sect ion  2:  Guidel ines  
 
The  in ternat ional  body wi l l  ensure  that  the se l f - regula tory 
in i t i a t ives  are  safeguard ing  some minimum regula tory s tandards  
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by i ssu ing guidel ines  for  ODR in  the  form of  codes  of  conduct .  
The  codes  of  conduct  should  sugges t  p r inc ip les  for  managing  
ODR,  wi th  pol ic ies  and  a l so  through methodologies  and  
technologies  as  wel l  as  ar t i cu la te  a  fa i r ,  c lear  process  which  i s  
o f ten  the  most  s ign i f ican t  cont r ibu t ion  toward  reaching 
reso lu t ion .642 The  codes  of  conduct  should  inc lude  a l l  aspects  of  
ODR from genera l  p rovis ions  to  more  speci f ic  ones  concern ing  
the  ru les ,  the  procedure  the  accred i ta t ion  of  providers  and  
prac t i t ioners ,  the  c lear inghouse  and  the  ODR Trus tmark  scheme 
as  wel l  as  the  enforcement  of  ou tcomes ,  main ly through se l f -
enforcement .  Final ly,  i t  should  cover  the  safeguard ing of  ODR 
core  pr inc ip les  such  accountab i l i t y,  t ransparency,  
conf ident ia l i t y,  access ib i l i t y and  secur i t y. 643 S ince  1999 with  the 
prospect  of  rap id expansion  of  ODR,  many governments ,  
mul t ina t ional  organiza t ions ,  and  advocac y groups  have  i s sued 
recommendat ions  regard ing qual i t y ODR and deta i l ing the i r  
sense  of  how ODR providers  should  opera te . 644 ODR programs 
and  providers  should  endeavor  to  meet  or  exceed  ex is t ing 
s tandards ,  so  as  to  ensure  tha t  they do  not  l a ter  encounter  
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res i s tance  or  oppos i t ion  f rom s tandard  se t t ing bodies  tha t  
ques t ion the i r  p rocesses .645 
The  publ ic  cont ro l  wi l l  ensure  tha t  se l f - regula tory 
in i t i a t ives  and  consequent ly ODR serv ice  providers  respect  
cer ta in  minimum values  and adhere  to  some bas ic  pr inc iples  of  
good regula t ion .646 The  safeguard ing of  those  pr inc ip les  can  be 
promoted  through the  es tab l ishment  of  gu idel ines  to  be taken  
in to  account  by ODR providers .  Only ODR providers  tha t  comply 
wi th  the  guidel ines  wi l l  be  accred i ted .  Severa l  o rganiza t ions  and  
governments  have  i s sued recommendat ions  and  guidel ines .  
Par t icu lar ly wi th  respect  to  consumer  pro tec t ion  in  B2C disputes  
i t  i s  wor th  ment ioning the  OECD “Guidel ines  for  Consumer 
Pro tec t ion  in  the Contex t  of  Elec t ronic Commerce” , 647 as  wel l  as  
the  in ternat ional  co-opera t ion  meet ing and  the  “Bui ld ing Trus t  
in  the  Onl ine  Envi ronment :  Bus iness  to  consumer  di spute  
reso lu t ion”  Conference  (December  2000)  of  the  “Hague  
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Conference  on  Pr ivate  In ternat ional  Law”,  the  “ In terna t ional  
Chamber  of  Commerce”  and  the  OECD,  promoting  in  ADR for  
consumers ,  the  pr inc ip les  of   “ independence ,  impart ia l i t y 
access ib i l i t y,  t ransparency,  rap id i ty and  serv ices  f ree  of  charge  
or  low cos t  for  consumers” . 648  
In  the  European  Union ,  severa l  regula t ive  in i t i a t ives  on 
ADR have been  taken  over  the  years .  Severa l  d i rec t ives  deal  
wi th  aspects  of  on l ine  t rade ,  mos t  no tab ly the  2000/31/EC 
“Direc t ive  on  e lec t ronic  commerce” 649 and  the  97/7 /EC 
“Direc t ive  on  di s tance  cont rac t s” .650 These  d i rec t ives  al though 
do  not  d i rec t ly address  ODR, they apply to  what  i s  ca l led  
“ informat ion  socie ty serv ices ,  which  are  def ined  as  s erv ices  
normal ly provided  for  remunera t ion ,  a t  a  d i s tance ,  by e lec t ronic  
means  and  a t  the  ind iv idual  reques t  of  a  rec ip ien t  of  serv ices” .  
Regard less  of  what  process  i s  used  to  reso lve  the  conf l ic t ,  on l ine  
d i spute  reso lu t ion  serv ices  fa l l  under  th i s  def in i t ion  s ince  ODR 
process  i s  conducted  onl ine ,  and  a t  a  dis tance . 651  
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 2000/31/EC Directive of the European Parliament and of the Council of 8 June 2000 on certain 
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The d i rec t ive  2000/31/EC which  i s  usual ly ca l led  the  e-
commerce  d i rec t ive,  o r  the  d i rec t ive  on  e-commerce  regula tes  
cen t ra l  i s sues  regard ing e lec t ronic  commerce  and  accord ing to  
ar t i c le  seven ,  i t  a t t empts  to  “ lay down a  c lear  and  genera l  
f ramework  to  cover  cer ta in  legal  aspec ts  of  e lec t ronic  commerce  
in  the  in ternal  market ,  in  order  to  ensure  legal  cer ta in ty and  
consumer  conf idence” . 652 Di rec t ive  97/7 /EC on  d is tance  se l l ing 
appl ies  to  consumers  buying products  and  order ing serv ices  a t  a  
d i s tance  and  includes  not  only e -commerce  se l lers  but  a l so 
d i s tance  serv ice  providers  therefore  a l so  ODR providers .  The 
Di rec t ive  requi res  d i s tance  se l lers  and  providers  to  provide  
informat ion  necessary to  make an informed decis ion  and  
accord ing to  ar t i c le  one  “ the  objec t  o f  the  Di rec t ive i s  to  
approximate  the  laws ,  regula t ions  and adminis t ra t ive  provis ions  
concern ing d i s tance  cont rac t s” .653 
The  commission  “Recommendat ion  on  the  pr inc ip les  for  
ou t  of  court  bodies  involved  on the  consensual  resolu t ion  of  
consumer  d i sputes” 654 (2001/310/EC)  of  Apr i l  4  2001 expl ic i t l y 
refers  to  ODR and requi res  easy access  to  prac t ica l ,  e ffec t ive  
and  inexpens ive  means  of  redress ,  inc luding access  by e lec t ronic 
means .  Fur thermore,  rec i ta l  s ix  s ta tes  tha t  “new technology can  
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cont r ibu te  to  the  development  of  e lec t ronic  d ispute  se t t lement  
sys tems ,  provid ing a  mechanism to  ef fec t ive ly se t t l e  d i sputes  
across  d i f feren t  ju r isd ic t ions” .655 The  recommendat ion  appl ies  to  
consensual  ODR methods  but  not  a rb i t ra t ion and  rec i ta l  n ine 
def ines  d i spute  reso lu t ion  mechanisms  fa l l ing under  i t s  scope ,  as  
“any o ther  th i rd  par ty procedures ,  no  mat ter  what  they are  
ca l led ,  which  fac i l i t a te  the  reso lu t ion  of  a  consumer  d i spute  by 
br inging the  par t i es  together  and  ass i s t ing them,  for  example  by 
making informal  sugges t ions  on se t t l ement  opt ions ,  in  reaching a  
so lu t ion  by common consent” .656 F inal ly,  i t  recommends the  four  
pr inc ip les  of  impar t ia l i t y,  t ransparency,  e f fec t iveness  and  
fa i rness .  
The European  Union  2008 Media t ion Di rec t ive  
2008/52/EC 657 da tes  f rom 21  May 2008 and  a ims  to  in t roduce 
f ramework  legis la t ion ,  “address ing,  in  par t i cu lar ,  key aspects  of  
c iv i l  p rocedure ,  in  order  to  promote  fur ther  the  use  of  media t ion 
and  ensure  tha t  par t i es  having recourse  to  media t ion  can  re ly on  
a  pred ic tab le  l egal  f ramework” . 658 The  Di rec t ive  addresses  ODR 
as  ev ident  by rec i ta l  n ine  which  s tates  “ the  Di rec t ive  should  not  
in  any wa y prevent  the  use  of  modern  communicat ion 
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t echnologies  in  the media t ion  process” . 659 Ar t ic le  one  desc r ibes  
the  objec t ive  of  the Di rec t ive  “ to  fac i l i t a te  access  to  a l te rnat ive 
d i spute  reso lu t ion  and  to  promote  the  amicable  se t t l ement  of  
d i sputes  by encouraging  the  use  of  media t ion” .660 Ar t ic le  th ree 
def ines  media t ion  as  “a  s t ruc tured  process ,  however  named or  
refer red  to ,  whereby two or  more  par t ies  to  a  d i spute  a t tempt  by 
themselves ,  on  a  vo luntary bas i s ,  to  r each  an  agreement  on  the 
se t t l ement  of  the i r  d i spute  wi th the  ass i s tance  of  a  mediator”.661 
Ar t ic le  four  encourages  the  development  of ,  and  adherence  to ,  
vo luntary codes  o f  conduct  by med ia tors  and  organiza t ions  
provid ing media t ion  serv ices ,  as  wel l  as  o ther  ef fec t ive  qual i t y 
cont ro l  mechanisms  concern ing the  provis ion  of  media t ion 
serv ices .  Ar t ic le  s ix  fac i l i t a tes  the  enforceabi l i t y of  agreements  
resu l t ing f rom media t ion  between  Member  S ta tes .  Art ic le  seven  
ensures  the  conf ident ia l i t y of  media t ion .  Ar t ic le  n ine  recognizes  
the  l imi ted awareness  of  media t ion especia l l y in  ODR and 
encourages  the  avai lab i l i t y to  the  genera l  publ ic ,  in  par t i cular  on  
the  In ternet ,  o f  informat ion on  how to  contac t  mediators  and  
organiza t ions  provid ing media t ion  services . 662 
In  the  case  of  arb i t ra t ion ,  as  an  adjudica t ive  process ,  there  
i s  a  need  more  procedura l  guarantees  and  c lear ly se t  min imum 
legal  s tandards  for  consumer  d i sputes .  In  a rb i t ra t ion ,  the  1998  
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commiss ion “Recommendat ion  on the Pr incip les  appl icab le  to  
the  bodies  respons ib le  for  ou t  of  court  se t t l ement  of  consumer  
d i sputes” 663 (98 /257/CE) ,  ident i f i es  princ ip les  tha t  mus t  be 
fo l lowed in  consumer  ad judica t ive  processes  and  in  those  
d i spute  resolu t ion  processes  where  the  neut ra l  par ty p lays  an  
ac t ive  ro le  in  making a  deci s ion  or  a  recommendat ion .  The a im 
of  the  recommendat ion  i s  the  adopt ion  of  pr inc ip les  a t  a  
European  level  to  fac i l i t a te  the  implementa t ion  of  ou t -of-cour t  
p rocedures  for  se t t l ing consumer  di sputes ,  enhance  mutual  
conf idence  between  ex is t ing out -of -cour t  bodies  in  the d i fferen t  
member  s ta tes  and  s t rengthen  consumer  conf idence  in  the 
ex is t ing nat ional  procedures .  The recommendat ion  appl ies  to  
arb i t ra t ion  which  is  def ined  as  an y procedure  which ,  no  mat ter  
what  i s  ca l led ,  l ead  to  the  se t t l ing of  a  d i spute  th rough the  
ac t ive  in tervent ion  of  a  th i rd  par ty,  who proposes  or  imposes  a  
so lu t ion ;  whereas ,  therefore ,  i t  does  not  concern  procedures  tha t  
mere ly involve  an  a t tempt  to  br ing the  par t i es  together  to  
convince  them to  f ind  a  so lu t ion  by common consent .  Al though 
the  appl ica t ion  of  the  pr inc ip les  is  l imi ted  to  d ispute  resolu t ion  
forms  where  a  th i rd  par ty decides ,  l ike  arb i t ra t ion  and  consumer 
compla int s  procedures ,  however ,  “ they should  be  taken  in to 
account  when se t t ing up  any form of  ODR”. 664 The  1998 EC 
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Recommendat ion  provides  for  seven genera l  p r inc ip les  tha t  
should  apply to  b inding d i spute  reso lu t ion :  independence ,  
t ransparency,  adversar ia l  p r inc iple ,  e f fec t iveness ,  legal i t y,  
l iber ty and  representa t ion.  However ,  the  pr inc ip les  should  be 
ref ined  and  developed  to  make them more  usefu l  and  to  avoid  
d ivergent  in terpre ta t ion .665 The  addi t ional  pr inc iples  inc lude the 
adversar ia l  p r inc iple ,  accord ing to  which  a l l  par t i es  mus t  be  
a l lowed to  present  the i r  v iewpoin t  and  hear  tha t  o f  the  o ther  
par ty.  The pr inc ip le  of  l egal  representa t ion ,  accord ing to  which 
the  procedure  mus t  a l low the  par t i es  to  be  legal ly represen ted  or  
ass i s ted  a t  al l  s tages  and  the  pr inc iple  of  l iber ty,  accord ing to  
which  the  par t i es  mus t  be  aware  of  the  b inding nature  of  the 
procedure  and  f ree ly agree  to  i t .  For  ins tance ,  any arb i t ra t ion 
c lauses  must  be  c lear  before  the  cont rac t  i s  s igned . 666 
In  the  Uni ted  S ta tes  the  mos t  in f luent ial  gu idel ines  are  the  
“recommendat ions  on  bes t  p rac t ices  for  ODR serv ice  providers”  
f rom 2002,  draf ted  by the  “American  Bar  Associa t ion  (ABA) 
task  force  on  E-commerce  and  ADR”. 667 The  ABA 
recommendat ions  propose  “pro tocols ,  workable  gu idel ines  and  
s tandards  tha t  can be  implemented  by the  par t i es  to  on l ine 
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t ransact ions  and  by onl ine  d i spute  reso lu t ion  providers” .668 The 
pr inc ip les  def ined  are  in tended  “ to enable  consumers  to  make 
in te l l igent  choices  concern ing ODR providers ,  to  he lp  give  them 
conf idence  in  the ef f icacy of  ODR and therefore  in  B2C 
commerce  genera l l y ,  and  to  encourage  consumers  to  use ODR as  
a  means  of  ob ta ining reso lu t ion  of  the i r  compla in t s” .669 The 
implementa t ion  of  the  Recommended Bes t  Prac t ices  by ODR 
providers  “may take  the  form of  codes  of  conduct ,  codes  of  
prac t ice ,  bes t  p rac t ices  s ta tements ,  p ro tocols  and  s imilar  
s ta tements ;  o r  be  ref lec ted  in  the  operat ion  of  the i r  webs i tes  and  
in  mater ia l  posted  on  the i r  websi tes ;  o r  bo th” .670 The  pr incip les  
proposed  by the  ABA recommendat ions  inc lude  t ransparency and  
adequate  means  of  providing informat ion  and  d isc losure ,  
impar t ia l i t y,  conf ident ia l i t y,  p r ivac y and  informat ion  secur i t y,  
and  accountab i l i t y for  ODR providers  and  neut ra l s .  
F inal ly,  there  have  been  severa l  recommendat ions  on 
onl ine  d i spute  resolu t ion  by in ternat ional  bodies ,  par t i cu lar l y 
address ing the  ques t ion  of  bes t  p rac t ice  in  ODR and propos ing 
guidel ines ,  such  as  the  “US federa l  t rade  commission and  
depar tment  of  commerce”;  the  “Canadian  working group  on 
e lec t ronic  commerce  and  consumers” ;  the  “Aus t ra l ian  nat ional  
a l t e rnat ive  d i spute  Resolut ion  advisory counci l”  (nadRac) ;  “ the  
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al l i ance  for  global  Bus iness” ;  the  “global  Bus iness  d ia logue on 
Elec t ronic  commerce”;  the  “ t ransa t lan t ic  consumer  d ialogue”;  
consumers  internat ional ;  the “European  consumers’  
organiza t ion”  (BEuc) ;  and  the  “ In ternat ional  Chamber  of  
Commerce”  ( ICC) . 671  
 
 
Sect ion  3:  Princip les  of  ODR 
 
I t  i s  recommended tha t  the  conduct  of  ODR should  include  
s ix  core  pr inc ip les :  The pr inc iples  inc lude  independence ,  
impar t ia l i t y,  t ransparency,  access ib i l i t y,  e f fec t iveness  and  
fa i rness .   From the  d i scuss ion  of  the  var ious  regula t ive 
in i t i a t ives  for  ODR above,  i t  became clear  tha t  these  pr inc ip les  
are  ke y concepts  and  any ODR provider  t ak ing i t se l f  ser ious ly 
wi l l  comply wi th  the  in i t i a t ives  safeguard ing these  pr inc iples .  
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A.   Independence  and  Impar t ial i t y  
 
Independence  and  impar t ia l i t y are  essent ia l  guarantees  to  
ensure  a  fa i r  d i spute  reso lu t ion  and  boos t  the  par t i es ’  confidence  
in  the  fa i rness  of  the  ODR procedure . 672 Independence  and 
impar t ia l i t y are  essent ia l  to  avoid  any appearance  of  b ias . 673 The 
pr inc ip le  of  independence  demands  tha t  ODR providers  crea te  a  
fa i r  envi ronment ,  unbiased  towards  any ind iv idual  par ty or  t ype  
of  par ty (e .g .  bus inesses ) .   Independence  measures  the 
re la t ionship  between  the  ODR provider ,  the  prac t i t ioner  and  the  
par t i es ’  personal ,  soc ia l ,  and  f inancia l  re la t ion ,  in  a  way tha t  the 
c loser  the  re lat ion in  any of  these  spheres ,  the  less  independence  
there  i s . 674 In  cases  where  there  i s  a  subs tan t ia l  power  imbalance 
between  the  par t i es ,  such  as  B2C disputes ,  ODR providers  must  
address  i s sues  of  sys temic  b ias  tha t  a r i se  be tween  par t ies  who 
belong to  two oppos ing in teres t  groups  whose  in teres t s  c lash  in  
the  par t i cular  d i spute .  If  an  ODR provider  begins  to  en ter  too 
c lose  a  re la t ionship wi th  any one  organ iza t ion  there  i s  a  r i sk  tha t  
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673
 “Impartiality has been given the meaning ‘absence of actual bias’ (subjective), whereas 
independence has been taken to mean ‘absence of appearance of bias’ (objective), or in more 
modern terminology, ‘absence of a relevant conflict of interest’ under the English common law. 
Partiality or actual bias relates to the adjudicator’s internal prejudices, prejudgment or 
predisposition towards one of the parties or the subject matter of the dispute. Independence is a 
factual concept, in that it means absence of an objectively ascertainable conflict of interest. 
Independence goes some way towards effectuating an absence of actual bias”. See HÖRNLE 
Julia, op. cit., pp. 113, 114. 
674
 BADIEI Farzaneh, op. cit., pp. 90, 91. 
  
383 
 
i t s  independence  wi l l  be  quest ioned  and  the  fear  tha t  the 
provider  i s  no t  t ru ly independent .   
The  pr inc ip le  of  impar t ia l i ty or  neut ra l i t y, 675 demands  that  
ODR pract i t ioners  have  no  profess ional  or  personal  connect ion 
wi th  the  par t i es ,  no  conf l ict  o f  in teres t  wi th  ei ther  of  them.676 
The  neut ra l  must  come to  the process  wi thout  an y 
preconcept ions  tha t  might  impede h i s  ab i l i ty to  funct ion  as  an  
ef fec t ive  th i rd  par ty in  a  d i spute  and  ODR providers  should  work  
to  ensure  tha t  the  panel i s t s  they ass ign  to  work  wi th  the  par t i es  
are  impar t ia l  in  the  serv ices  they del iver .  The  par t ies  mus t  be 
a l lowed to  recuse  prac t i t ioners  i f  there  i s  (or  i f  i t  i s  perce ived 
tha t  there  i s )  a  conf l ic t  o f  interes t  and  there  should be  an 
independent  thi rd-par ty ru l ing on  an y chal lenge  brought  by a  
par ty a l leging a  conf l ic t  o f  interes t  o r  b ias  of  a  panel i s t .  
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Sof tware  a lgor i thms  must  s imi lar ly be  des igned  to  offer  no  
sys temic  benef i t  to  one  par ty over  another . 677  
These  pr inc ip les  crea te  requi rements  for  bo th  ODR 
providers  and  d ispute  reso lut ion  prac t i t ioners .  The f i r s t  
requi rement  re la tes  to  the  choice  of  the  ODR provider  and  might  
crea te  concerns  when the  provider  is  chosen  by one  of  the  
par t i es .  However ,  th i s  i s sue  is  eas i ly reso lved  in  a  sys tem wi th 
c lear inghouses  tha t  refers  cases  to  ODR providers .  The second 
requi rement  re la tes  to  the  way ODR providers  are  funded ,  
however ,  th i s  i s sue wi l l  be  addressed  in  the  re levant  sec t ion.678 
In  shor t ,  i f  a  d i spute  reso lu t ion  serv ice  i s  funded  by an  
organiza t ion  tha t  may have  a  par t i cu lar  preference  regard ing the  
outcome;  i t  can  lead  to  an  impression  of  b ias .   
The  th i rd  requi rement  re la tes  to  the  independence  and  
impar t ia l i t y of  the  prac t i t ioners .  In  arb i t ra t ion,  the  independence  
and  impar t ia l i ty o f  the  prac t i t ioners  “ i s  de termined  pr ior  to  
ho ld ing arb i t ra t ion and  i t  i s  an  objec t ive  tes t  to  es tab l i sh 
whether  or  not  the arb i t ra tor  can  arbi t ra te  be tween  the par t i es  
independent ly and  wi th  courage  to  d i sp lease” .679 In  
Commonweal th  Coat ings  Corp .  v .  Cont inenta l  Casual ty Co .  (393  
U.S .  145 ,  1968) ,  Judge Black  expressed  the  need  for  arb i t ra tors ’  
h igh  e th ica l  s tandards  and  s ta ted  tha t  “s ince  arb i t ra tors  have  
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complete ly f ree  r e in  to  decide  the  law as  wel l  as  the  fac ts  and  
are  no t  subjec t  to  appel la te  rev iew,  the i r  e th ica l  behavior  had  to  
be  impeccable” . 680 To  reso lve  th is  i ssue ,  ODR providers  must  
ensure  tha t  ne i ther  par ty should  have  more  cont rol  over  the  
a l locat ion  of  the panel i s t s  to  a  case ,  o r  preferab ly such  
a l locat ion  should  be  done by randomly se lec t ing members  f rom 
of  a  pool  of  prac t i t ioners  tha t  fu l f i l  the cr i t e r ia  of  each  case .  For  
arb i t ra t ion ,  th ree-member  panels  of  more  balanced  composi t ion,  
when poss ib le ,  would  improve the  qual i t y of  deci s ion-making.   
These  pr inc ip les  are  connected  wi th  the  pr inc ip le  of  
t ransparency because  in  order  to  ensure  the i r  safeguard ing i t  i s  
essen t ia l  for  ODR providers  to  reveal  a l l  the  informat ion 
per t inent  to  thei r  independence  and  impar t ia l i t y. 681 
 
 
B.  Transparency   
 
Accord ing to  the pr inc iple  of  t ransparency a l l  the  
informat ion  about  the  ODR provider  and  the  procedure  mus t  be  
c lear  and  avai lab le  to  the  users .682 The  informat ion  mus t  be  ab le 
to  answer  users ’  ques t ions  about  “ the  serv ices ,  the  govern ing  
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s t ruc ture ,  funding models ,  fees ,  o f f icia l s ,  shareholders ,  users  
and  outcomes” .683 ODR providers  mus t  make sure  to  provide a l l  
the  informat ion  re levant  to  the  independence ,  impar t ia l i t y and  
neut ra l i t y of  the  process  and  demonst ra te  the i r  safeguard ing.  
Only b y provid ing th i s  in format ion  can  ODR providers  increase  
t rus t  and  crea te  an  ef fec t ive  ODR sys tem.  Provid ing th i s  
in format ion  wi l l  increase  the  conf idence  tha t  the  ODR process  i s  
funct ion ing smoothly and  e th ica l l y,  whereas  i f  the process  i s  
opera ted  as  a  b lack  box ,  where  mat ters  come in  and  see  
reso lu t ions  come out ,  conf idence  in  ODR as  wel l  as  the  case load 
of  ODR providers  wi l l  decrease  over  t ime. 684 The  necessi ty of  
t ransparency i s  a l so  h ighl igh ted  by the  ABA Task  Force .  ODR 
providers  mus t  s t r ive  to  ach ieve  t ransparency through 
informat ion  and  d i sc losure  as  a  bas i s  to  ach ieve  sus ta inabi l i t y,  
which  wi l l  he lp  to  ins t i l l  conf idence  and  t rus t  in  the  new ODR 
indus t ry. 685 Fur thermore ,  “an  emphas is  on  grea ter  and  more 
uni form disc losure  mechanisms  wi l l  help  to  educate  and  inform 
a l l  s takeholders” .686 
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Transparency mus t  be  achieved  regard ing severa l  aspects  
of  ODR,  such  as  the  provider ,  the  process ,  the  outcome of  the  
procedure  and  the  neut ra l s .  Regard ing the  provider ,  t ransparency 
demands  d i sclosure of  ODR providers ,  inc luding ownersh ip  and 
locat ion  of  the  provider  as  wel l  as  t ransparency and  moni tor ing  
the  or igin  of  the  funds ,  which  would  hinder  the  crea t ion  of  b ias  
in  favor  of  any of  the  par t i es  involved .  Regard ing the  process ,  
t ransparency demands  d i sclosure  of  ODR process ,  inc luding 
dura t ion  and  cos t s ,  the  charac ter  of  the  outcome (b inding or  non-
b inding) ,  and  subs tan t ive ru les  or  pr inc ip les  govern ing the  
mer i t s .  Transparency in  the  process  wi l l  ensure  tha t  the par t i es  
fu l l y unders tand  what  they’re  ge t t ing in  to  and  tha t  they wi l l  no t  
be  surpr i sed  by an  e lement  of  the  process  which  might  l ead  to  
them losing the i r  conf idence  in  the  sys tem.687 The  t ransparency 
pr inc ip le  demands  a  l i s t  o f  in format ion  requi rements  regard ing 
the  t ypes  of  d i sputes  the  provider  reso lves ,  including 
informat ion  on  eventual  t e r r i to r ia l  o r  monetary res t r ic t ions .  Also  
the  procedura l  ru les  should  be  d isc losed ,  and  the  cos ts  of  the  
procedure ,  s ince  i t  i s  impor tan t  for  par t i c ipants  to  know what  
norms  apply,  and  how the  process  i s  conducted  and  on  the  bas i s  
of  th i s  in format ion  they can  decide  i f  they want  to  use  a  speci f ic  
                                                                                                                                                               
of services provided; affirming due process guarantees; disclosing minimum technology 
requirements to use the provider’s 
technology; disclosing all fees and expenses to use ODR services; disclosing qualifications and 
responsibilities of neutrals; disclosing jurisdiction, choice of law and enforcement clauses”. See 
ABA Task Force, Proposed guidelines for recommended best practices by online dispute 
resolution providers, p. 22. 
687
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ODR provider .688 Transparency a t  the  levels  of  the  panel  
compos i t ion  ensures  “s t r ic t  p rocedures  for  se lec t ing neut ra l  
a rb i t ra tors  and  media tors  and  tha t  the  panel i s ts  wi l l  be  selec ted  
in  a  manner  tha t  ba lances  the  d i f feren t  in teres t s  tha t  inevi tab ly 
ar i se  in  such  a  procedure” . 689 
Regard ing the  outcome of  ODR procedures ,  t ransparency 
re la tes  to  the  record ing and  publ ica t ion  of  cases  ou tcomes .  The 
publ ica t ion  of  ODR outcomes  i s  essen t ia l  for  ins t i l l ing t rus t  in  
ODR.  It  would  be  impossib le  to  t rus t  an  ODR procedure  wi thout  
knowing and  being  ab le  to  access  the  resu l t s  these  proceedings  
produce . 690 If  i t  i s  no t  possib le  to  see what  reso lu t ions  were 
made (and  how they were  achieved) ,  t hen  there  i s  po ten t ia l  for  
abuse . 691 Transparency i s  essen t ia l  in  cases  where  there  i s  a  
power  imbalance  between  the  par t i es  (e .g .  consumer  cases ) .  
Especia l l y for  on l ine  arb i t ra t ion  when one  par ty uses  arb i t ra t ion  
repeated ly,  whereas  the  other  par ty only uses  arb i t ra t ion once ,  
there  should  be  a  mechanism for  publ i sh ing awards ,  as  o therwise  
the  “one-shot” p layer  wi l l  suf fer  cons iderab le  di sadvantage. 692 
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Transparency in  onl ine  arb i t ra t ion a l lows  for  qual i ty assurance  
of  the  deci s ion ,  to  ensure  deci s ions  are  ra t ional  s ince  the  
ad judica tor ’s  decis ion  i s  put  to  publ ic  scru t iny. 693 The 
impor tance  of  t ransparency through the  publ ica t ion  of  outcomes  
i s  ev ident  in  the  TACD guidel ines ,  accord ing to  which  a  solu t ion  
for  ach iev ing t ransparency i s  for  ODR providers  “ to  report  the i r  
cases  to  a  publ ic ly access ib le  cen t ra l  clear inghouse” . 694 
However ,  the  publ ica t ion  of  ou tcomes  faces  some 
d i f f icu l t i es  which  make i t  cont rovers ia l .  F i rs t ,  the  publ ica t ion  of  
case  outcomes  may fac i l i t a te  forum shopping,  as  par t i es  wi l l  be  
ab le  to  ident i fy the  providers  tha t  have  a  t endency to  ru le  in  
favor  of  the  par ty tha t  chooses  the  provider  and  consequent l y 
se lec t  one  of  those  providers .  However ,  th i s  problem i s  avoided 
by having c lear inghouses  tha t  refer  the cases  to  ODR providers  
and  therefore  the  par t i es  do  not  se lec t  the  provider .  The second 
problem re la tes  to  the  poss ib i l i ty of  mis interpre ta t ion  of  the  
outcomes .  The fear  i s  tha t  the  publ ica t ion  of  ou tcomes wil l  l ead  
to  mis representa t ion  of  the  data  and  the  format ion of  an  
inaccura te  conclus ion  about  the  fa i rness  of  the  provider .695 
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The b igges t  concern  about  the  publ ica t ion  of  outcomes  and 
t ransparency in  genera l ,  i s  the  fac t  tha t  i t  c lashes  wi th  the  
pr inc ip le  of  conf ident ia l i t y,  which  i s  one  of  the most  impor tan t  
advantages  of  a l t e rnat ive  d ispute reso lu t ion  and ODR. 
Conf ident ia l i t y encourages  par t i es  to  br ing sens i t ive  mat ters  in to  
ODR and crea tes  a  safe  haven  for  d i sputan ts ,  a l lowing them to  
br ing for th  d i sputes  tha t  they ma y not  have  been  wi l l ing to  
pursue  o therwise .  The lack  of  conf ident ia l i t y may deter  some 
par t ies  f rom par t ic ipa t ing;  especia l l y “bus inesses  may not  want  
to  d i sc lose  some of  the i r  d i sputes ,  because  i t  means  bad 
publ ic i t y and  may l ead  to  copycat  c la ims” .696  
On the  o ther  hand ,  i f  dec i s ions  are  no t  re leased  b ias  can  go  
undetec ted  and  uncorrec ted  and  the  lack  of  t ransparency ma y 
reduce  the  genera l  publ ic’s  t rust  in  the  process  and deter  fu ture  
d i sputants  f rom us ing i t .  The  consumer  advocacy groups  
subscr ibe  to  thi s  perspect ive ,  because  they are  ver y concerned  
about  the  poten t ia l  c losed  ODR programs have  to  sys temat ica l l y 
crea te  d i sadvantages  for  ind iv idual  consumers .697 Fur thermore ,  in  
on l ine  arbi t ra t ion  the  publ ica t ion of  on l ine  arb i t ra l  awards  not  
on ly increases  t rus t  in  on l ine  arb i t ra t ion  but  a l so  awards  should 
                                                                                                                                                               
These cases are not ‘pure’ disputes, meaning a genuine misunderstanding between two well-
intentioned parties. Many of these cases were essentially collections matters”. See RULE Colin, 
op. cit., p. 275. 
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be publ i shed  to  a l low for  the  development  of  arb i t ra l  case  law.698 
Moreover ,  “ the  absence  of  publ i shed  awards  does  not  permi t  any 
comments  or  conclus ions  regard ing  the  appl ica t ion  of  l ex  
informat ica  by onl ine  t r ibunals ,  whereas ,  the  publ ica t ion  of  
awards  wi l l  ra i se  awareness ,  increase  pred ic tab i l i t y and  wi l l  
fac i l i t a te  the  development  of  l ex  informat ica ,  i t s  acceptance  b y 
the  e-bus iness  community,  and  i t s  appl ica t ion  by onl ine 
arb i t ra tors” .699 
Therefore ,  even  though t ransparency c lashes  wi th  the  
pr inc ip le  of  conf ident ia l i t y which  i s  one  of  the most  impor tan t  
advantages  of  a l t e rnat ive  d i spute  reso lu t ion  in  genera l ,  the 
aforement ioned  impor tance  of  t ransparency demands  a  ba lance  
between  the  two pr inc ip les .  To  tha t  end ,  an  ODR sys tem can 
ensure  t ransparency b y publ ica t ion of  ou tcomes  but  a l so  
conf ident ia l i t y by keeping the  anonymi ty of  par t i es  by 
conceal ing the i r  ident i t i es .700 The  competent  body should publ ish 
“an  annual  repor t  s e t t ing out  the  deci s ions  taken ,  enabl ing the  
resu l t s  ob ta ined to  be  assessed  and the  nature  of  the  d isputes  
refer red  to  i t  to  be  ident i f i ed” .701 The  ABA Task  Force  has  
recommended tha t  “par t ic ipants  should  be  encouraged  to  a l low 
the  deci s ions  to  be  publ i shed  wi th  any conf ident ia l  o r  propr ie ty 
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in format ion  dele ted” . 702 The  poss ib i l i t y of  such  a  so lu t ion has  
been  made ev ident  by the  example of  SquareTrade ,  which  has  
managed  to  ga ther  ex tensive  informat ion  in ternal ly  by 
co l lec t ing a  vas t  amount  of  in format ion  on  the  serv ices  i t  
p rovides ,  much of  which  i s  ga thered  in  rea l  t ime,  s imul taneous l y 
wi th  the  ac t  o f  par t i c ipa t ion  in  the ODR process ,  wi thout  
comple te ly foregoing conf ident ia l i ty ex ternal ly. 703 
 
 
C.  Access ib i l i t y ,  e f f ec t iveness  and  fa i rness   
 
Accord ing to  the  pr inc ip le  of  access ib i l i t y in  ODR, 
poten t ial  users  must  be  ab le  to  eas i l y f ind  and  access  ODR. ODR 
providers  mus t  l i f t  cul tura l ,  l anguage,  f inancia l  and  
technologica l  bar r iers .  ODR providers  mus t  make sure  tha t  the 
technology i s  eas i ly access ib le  and  tha t  the  technologica l  too ls  
used  are  appropr ia te  depending on  the  d i spute .  Access ib i l i t y i s  
about  providing an  easy- to-u t i l ize  venue for  d i sputan ts  to  
in i t i a te  when a  d i spute  ar i ses  and  major  components  of  
access ib i l i t y are  convenience  as  wel l  as  the  af fordable  cos t  o f  
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the  serv ice .704 Taking in to account  the  global  na ture  of  ODR, 
access ib i l i t y should  be  wor ldwide  and should  give  so lu t ions  to  
any cu l ture  re la ted  d i f ferences  so  tha t  a  d i spute  resolu t ion 
mechanism can  take  charge  of  the  problem whenever  and  
wherever  i t  emerges  through se t s  of  ru les  tha t  su i t  bo th  same and  
cross -cu l tura l  d isputers .  Fur thermore ,  ODR providers  and  
prac t i t ioners  must  show cul tura l  sens i t iv i t y and  “be  respect fu l  o f  
the  norms  and  cus toms of  people  f rom other  cu l tures  as  they wi l l  
handle  cases  wi th  par t i es  f rom di f feren t  races ,  l anguages ,  and 
cu l tures” .705 ODR providers  and prac t i t ioners  mus t  no t  be 
e thnocent r ic  bu t  ins tead  open  minded  and  aware  of  the  fac t  tha t  
they are  working in  the  in ternat ional  scene . 706 
Accord ing to  the  pr inc ip le  of  ef fec t iveness ,  an  ODR 
process  mus t  be  both  t ime and cos t  e f fec t ive .  The process  should 
be  fas t  and  there  should  be  a  shor t  per iod  between  refer ra l  o f  the 
case  to  the  th i rd  par ty and  a  deci s ion being made.  The process  
should  a lso  be  cost  e f fec t ive  wi th  cos t s  propor t ional  to  each  
speci f ic  d i spute .  In  B2C disputes  i t  i s  a rgued  tha t  ODR serv ices  
mus t  be  f ree  of  charge  for  the  consumer .707 This  i s  an 
unders tandable  requi rement ,  s ince  the  monetary value  of  the 
consumer  d isputes  is  o f ten  low and  the  process  cannot  be  ca l led  
ef fec t ive  i f  a  consumer  has  to  pay more  for  the  process  than 
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what  i s  a t  s take .  However ,  the  cos t  e f fec t iveness  of  ODR ra i ses  
the  ques t ion  of  funding and  who wi l l  pay for  the  process?  This  
ques t ion i s  answered  la ter  on .708 
Accord ing to  the  pr inc ip le  of  fa i rness ,  which  again  i s  co-
dependent  wi th  the  above pr inc ip les ,  the  ODR provider  mus t  
ensure  a  f a i r  p rocedure .  Independent  of  the  t ype  of  d i spute 
reso lu t ion  process ,  fa i rness  i s  the  bas ic  assumption  under lying  
a l l  p rocesses  and whi le  the  degree  of  fa i rness  var ies  f rom 
process  to  process ;  a l l  d i spute  reso lut ion  processes  possess  a  
min imal  s tandard  of  fa i rness .  E l izabeth  Thornburg in  order  to  
i l lus t ra te  the  importance  of  fa i rness  in  the  process  uses  as  an  
example  the  game of  t i c - tac- toe .  This  game has  no  winning  
s t ra tegy and  i f  par t i es  pursue  an  opt imal  s t ra tegy,  each  game  
ends  in  a  draw.  However ,  i f  the  ru les  were  changed  so  tha t  one  
of  the  p layers  would  have  to  p ick  a  spot  randomly or  could  have  
two consecut ive  moves ,  one  of  the  players  would  win  but  the 
resu l t  would  be  unfa i r . 709  
In  B2C disputes  “fa i rness  pr imar i l y a ims  to  protec t  the 
consumer  as  the  weaker  par ty” . 710 In  on l ine  arb i t ra t ion,  due 
process  i s  necessar i l y a  v i ta l  component  wi thout  which  the  
process  does  not  cons t i tu te  arb i t ra t ion .  At  f i r s t  the  due  process  
requi rement  may seem as  a  h indrance  for  the  cost  e f fec t ives  and  
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the  t ime ef f ic iency of  the  onl ine  arb i t ra t ion  process .  However ,  
“due  process  i s  a  f l ex ib le  pr inc iple  and  the  arb i t ra t ion  t r ibunal  
or  ins t i tut ion  may ad jus t  the  degree  of  compl iance  to  the  nature  
of  d i sputes  to  keep  the  process  f rom s ta l l ing and  cos t s  f rom 
r i s ing” . 711 An in teres t ing example  f rom pract ice  concern ing 
fa i rness  and  the  concept  of  reasonable t ime  comes  f rom PayPal .  
Accord ing to  Col in  Rule  users  of  PayPal  d i spute  reso lu t ion  
cons ider  the  t ime the  process  t akes  as  more  impor tant  than  the  
outcome and  they would  ra ther  lose  af ter  a  few da ys ,  than  win  
af ter  a  few weeks .  However ,  there  comes  a  po in t  where  
shor ten ing the  t ime of  the  process  too  much would  become 
unfa i r ,  i f  fo r  example  PayPal  decided  to  th row a  d ice  for  each  
d i spute and  outcomes  would  then  be  too  arb i t rary.  Therefo re ,  the  
chal lenge  i s  to  f ind  the  r igh t  equi l ib r ium between  ef fec t iveness  
and  fa i rness .712 
In  arb i t ra t ion  the  pr inc ip le  of  fa i rness  demands  a  fa i r  
hear ing accord ing to  which  both  part ies  must  be  a l lowed to  
present  the i r  cases .713 Accord ing to  ar t i c le  34  of  the  UNCITRAL 
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Model  Law,  an  ac t ion  for  se t t ing as ide  the  award  may be  b rought  
where  “ the  aggr ieved  par ty was  not  g iven  proper  not ice  of  the 
appoin tment  of  the arb i t ra l  t r ibunal  or  the  arb i t ra l  p roceedings  
or  was  o therwise  unable  to  present  i t s  case” . 714 The  pr inc iple  of  
fa i r  hear ing i s  c lose ly connected  to  the  pr inc ip le  of  equal  and  
ra t ional  t rea tment  of  the  par t i es  accord ing to  which  an  
arb i t ra t ion procedure  mus t  t rea t  the  part i es  equal ly and  mus t  use 
a  ra t ional  method  for  fac t - f ind ing and  applying the  law, 715 as  
wel l  as  the  duty to  give  reasons  explain ing the  grounds  for  the  
award . 716  
 
 
 
 
 
                                                                                                                                                               
claim, as the tribunal had unwittingly misled the claimant as to the evidence to be presented”. See 
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opportunity should be given to each party to acquaint itself with, and comment on, the 
observations as to law and fact made by any other party”. Ibid., p.144. 
716
 For instance, the English Arbitration Act 1996 provides that if the parties have agreed to an 
award without reasons, they are deemed to have excluded the right to appeal to the court on a point 
of law. 
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C h a p t e r  3  
T h e  O D R  p r o v i d e r  
 
This  chapter  re lates  to  the  arch i tec ture  of  ODR at  the  level  
o f  the  provider  and  par t icular ly i t  i l lus t ra tes  the  way ODR 
providers  should be  funded  as  to  ensure  access ib i l i t y,  
independence  and  impar t ia l i t y;  as  wel l  as  demons t ra tes  the  
technologica l  a rch i tec ture  of  ODR providers  as  to  ensure a  fa i r  
and  ef fec t ive  sys tem.  Final ly,  th i s  chapter  shows the  ex t ra  s teps  
tha t  ODR providers  and  the  ODR network  in  genera l  mus t  t ake  to  
increase  awareness  and  t rus t  in  ODR so  tha t  ODR can  fu lf i l l  i t s  
t rue  poten t ia l .   
 
 
Sect ion  1:  The ODR Funding  
 
One of  the  major  advantages  of  ODR is  tha t  i t  i s  cost -
ef fec t ive  and  by t r ansfer r ing the  procedure  to  the  v i r tua l  wor ld  
the  cos t s  are  min imized .  However ,  there  are  s t i l l  cos t s  and  an  
ODR provider  in  order  to  ef fec t ive ly opera te  needs  to  cover  “ the  
cos t s  of  hardware  and  sof tware  inf ras t ruc ture ,  the  secre tar ia t  
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cos t s  re la ted  to  case  adminis t ra t ion,  and  the  fees  and  expenses  of  
media tors  and arb i t ra tors” . 717 In  order  to  cover  these  cos t s  the 
ODR provider  can  search  for  funding f rom ei ther  bo th  the  par t i es  
by charging b i la tera l  fees ,  o r  f rom one par ty b y charging  
uni la tera l  fees  or  by ex ternal  sources .   
An ODR sys tem that  i s  funded  by e i ther  b i la tera l  o r  
un i la tera l  charging  fees  i s  cons idered  a  “for -prof i t”  ODR 
provider .  Most  providers  are  for  prof i t  s ince  user  fees  have  been  
the  predominant  funding mechanism for  ODR providers ,  as  they 
a l so  were  for  ADR providers .  This  has  t aken  many forms ,  
inc luding a  f i l ing fee ,  an  hour ly ra te  for  neut ra l  th i rd  part i es ,  a  
s tandard  fee  or  a  pe rcentage  of  se t t l ement  reached .  However ,  the  
d i f f icu l ty wi th  funding an  ODR serv ice  through user  fees  r e la tes  
to  secur ing the  necessary funds  for  the  opera t ion  of  the  provider  
wi thout  charging fees  tha t  a re  too  h igh ,  which  can  be  the  case  
for  b i la tera l  fees ,  and  wi thout  ob ta in ing the  necessary funds  in  a  
way tha t  may compromise  the  independence  of  the  provider ,  
which  can  be  the  case  for  un i latera l  fees .  Especia l l y in  B2C 
disputes ,  i t  can  prove  very d i f f icu l t  for  ODR providers  to  secure  
the  funds  necessary for  the i r  opera t i on  and  a t  the  same t ime 
fac i l i t a te  consumer  access .   
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 BENYEKHLEF Karim and GELINAS Fabien, op. cit., p. 82. 
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A.  Bi la tera l  user  f ees  
 
Al though some ODR serv ices  are  provided  for  f ree ,  the  
usual  prac t ice  i s  for  ODR providers  to  ask  the  users  to  cover  a t  
l eas t  some of  the  cos t s  for  the  serv ice.  In  the  case  of  b i la tera l  
fees ,  the  cos ts  are  shared  by the  par t i es .  The  way the  cos t s  are  
d iv ided  may var y depending on  the  provider ,  bu t  the  s tandard  
prac t ice  for  most  ODR providers  is  to  d ivide  the  cos t s  equal ly 
be tween  the  par t i es .  Based  on  the  exper ience  of  the  ADR 
movement ,  i t  was  only natura l  to  think of  b i la tera l  fees  to  fund 
the  ODR procedure .  Bi la tera l  user  fees  are  easy to  implement  
and  are  def in i te ly a  reasonable  so lu t ion  in  B2B cases .  However ,  
b i la tera l  user  fees  present  problems  when used  in  B2C and  C2C 
cases .  In  these  cases  the  fees  might  be  e i ther  insuff ic ien t  to  
cover  the  cos t s  of  the  serv ice  and  the  funding model  might  no t  
be  sus ta inable  (C2C disputes ) ,  o r  they might  be  too  h igh  
compared  to  the  di sputed  amount ,  which  might  impede consumer  
access  (B2C disputes ) .  For  ins tance ,  B2C d isputes  are  of ten  of  
low economic  value (between  $50  and  100$)  and  i f  the  media tor  
charges  $50  for  the  f i r s t  hour  of  serv ice  no  par ty wi l l  ever  e lec t  
to  u t i l i ze  ODR.718 Therefore ,  serv ice  providers  cannot  ignore  the 
requi rement  of  access ib i l i t y wi th  respect  to  cost .   
                                                          
718
 RULE Colin, op. cit., pp. 294- 296. 
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B.  Uni la tera l  user  f ees  
 
In  order  to  ensure  consumer  access  to  proceedings ,  in  B2C 
cases  the  use  of  un i la tera l  fees  has  been  proposed  as  a  way to  
produce  suff ic ien t  income and  a t  the  same t ime keep  user  fees  
propor t ional ly low as  to  a l low for  consumer  access .  In  the  case  
of  un i latera l  fees ,  the  cos t s  for  the  ODR serv ice  are  covered  by 
one  of  the  par t i es  i . e .  a  web t rader  or  an  insurance  company,  b y 
paying annual  or  p rocess ing fees ;  o r  bo th  par t i es  pay the  cos t s  
bu t  they a re  charged  wi th  d i f feren t  fees .  Especia l l y in  B2C 
t ransact ions ,  charging uni la tera l  fees  i s  an  ef fec t ive  way to  
convince  consumers  to  par t i c ipa te  in  ODR.  The funding and  the  
ex is tence  of  ODR has  addi t ional  economic  benef i t  to  the  overa l l  
marketp lace  and  bus inesses  more  specif ica l l y because  cus tomers  
are  more  l ike ly to  buy someth ing i f  they know there  i s  redress  
avai lab le  to  them should  anyth ing go  wrong. 719 However ,  the  fact  
tha t  the  funds  come f rom the  bus iness  ra i ses  impl ica t ions  of  b ias  
in  tha t  p rocess  and  concerns  as  regard  to  the  provider’s  
independence  and  impar t ia l i t y.   I f  a l l  the  cos t s  are  borne  by one  
s ide  in  a  d ispute ,  the  ODR provider  wi l l  have  an  incent ive  to  
                                                          
719
 “SquareTrade and eBay are a good example of this. Users of eBay need to pay a small filing fee 
when a mediator is brought into their case, but eBay pays SquareTrade for its services as well. 
There is an acknowledgement that eBay is getting value from the presence of SquareTrade in their 
trading environment, and eBay is helping to cover the cost of SquareTrade’s services by pitching 
in on paying the cost of the neutral”. Ibid., p. 296. 
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t ake  care  of  the  bus iness  interes t  because  tha t  i s  where  the  funds 
are  coming f rom.  
 
 
C.  Safeguards   
 
ODR providers  mus t  be  funded  wi thout  endanger ing the  
pr inc ip les  of  independence  and  impar t ial i t y.  A way to  ensure  the 
safeguard ing of  those  pr inc iples  i s  by the  moni tor ing of  the 
funding of  ODR providers  by publ ic  bodies .  In  each  count ry the  
corresponding c lear inghouse  coopera t ing wi th  the  re levan t  s ta te  
ins t i tu t ion  mus t  check  the  funding of  ODR providers  and  the i r  
independence  and  impar t ia l i t y and  acc red i t  those  providers  tha t  
safeguard  these  pr inc ip les .  ODR providers  by being t rus tmarked  
can  ensure  tha t  they safeguard  the  pr inc ip les  i t s  independence  
and  impar t ial i ty.  As  s ta ted  ear l i e r ,  an essent ia l  requi rement  to  
guarantee  independence  and  impar t ia l i t y i s  t ransparency.  
Transparency of  t he  ODR provider  about  the  origin  of  i t s  
funding and  whether  rece ives  any funding given  by bus inesses  
can  ensure  the  independence  and  impart ia l i t y of  the  provider .  
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D.  Funding  by  External  sources  
 
The  bes t  way to  fund  an  ODR provider  and  reduce  the  
cos t s  for  the  par t i es  a l lowing access  to  af fordable  d i spute 
reso lu t ion  wi thout  endanger ing the  independence  and  
impar t ia l i t y of  the  provider  i s  funding by ex ternal  sources .  For  
ins tance ,  ex ternal  sources  of  funding can  be  univers i t i es ,  
governmenta l  o r  non-governmenta l  o rganiza t ions  and  consumer  
associa t ions .  One type  of  funds  f rom external  sources  i s  
t yp ica l l y research  gran ts ,  bu t  unfor tunate ly these  funds  are  l ess  
f requent  and  the i r  purpose  i s  o f ten  pure ly academic .  External  
funding “provides  indisputab ly the  bes t  guarantees  for  
independence  and  impar t ia l i t y because  i t  i s  l a rgely independent  
f rom ves ted  in teres t” . 720 ODR models  may be  promoted  as  mat ter  
o f  publ ic  po l icy by governments  s ince  ef f ic ien t  ODR can  
cont r ibu te  to  grea ter  access  to  af fordable  d i spute  reso lut ion  and  
in  case  of  B2C disputes  to  the  sus ta inable growth  of  e-
commerce . 721 Such a  so lu t ion  i s  possib le  “because  government  
in tervent ion  does  not  a im to be  economical ly prof i tab le  and  the  
government  can  in tervene  in  d i spute  reso lu t ion  and  thereby lose  
                                                          
720
 SCHULTZ Thomas, Online Dispute Resolution: an Overview and Selected Issues, op. cit., p. 
15. 
721
 “The Better Business Bureau (BBB) has suggested that the expense of effective systems will 
require a partnership amongst governments, not-for-profit foundations, academic institutions and 
the private sector, in order to ensure that, at the least, the technological infrastructure is created. 
The American Bar Association (ABA) Task Force has also supported the idea of government 
subsidies”. See CORTES Pablo, op. cit., p. 76. 
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money,  which  i s  exact ly what  government  does  wi th  t rad i t ional  
d i spute  reso lut ion ,  where  cour t s  a re  absolu te ly not  prof i tab le ,  
nor  i s  the  regula t ion  of  l awyers  and  legal  p rac t ice” . 722 
Such  a  so lu t ion  e l iminates  impl ica t ions  of  b ias  and  so lves  
the  problem of  consumer  d isputes  which  are  the  main obs tac le 
for  providers  “when des igning bus iness  models  wi th  a  min imum 
of  sus tainabi l i t y” . 723 In  fac t ,  to  da te  mos t  B2C ODR projec ts  
have  obta ined some funding f rom publ ic  bodies .  External  
funding would  a l low for  ODR serv ices  tha t  would  be  provided  to  
consumers  f ree  of  charge  or  a t  l eas t  wi th  a  smal l  fee  to  de ter  
f r ivo lous  c laims .  The f ree  of  charge  serv ices  to  consumer  has  
been  advocated  by Consumers  In ternat ional  as  a  way to  ensure  
access  to  consumers  who would not  use  ODR i f  fees  are  too  
h igh .  A good example  of  a  success fu l  ODR provider  tha t  benef i t s  
f rom publ ic  funding i s  the  Aus t r ian In ternet  Ombudsman.724 
 
 
 
 
 
                                                          
722
 SCHULTZ Thomas, Does Online Dispute Resolution Need Governmental Intervention? op. 
cit., p. 93. 
723
 BENYEKHLEF Karim and GELINAS Fabien, op. cit., p. 83. 
724
 HÖRNLE Julia, op. cit., pp. 253, 254. 
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E.  Solu t ions  
 
Al though ODR ini t i a t ives  seek  the  crea t ion  of  a  se l f -
f inancing ODR scheme,  the  i s sues  examined  above make such  a 
so lu t ion  di f f icu l t  to  be  sus ta ined .  For  th i s  reason  i t  has  of ten 
been  proposed  publ ic  f inancing to  bu i ld  an  ODR network ,  but  
expect ing to  be  se l f- f inanced  once  i t  s ta r t s  opera t ing.  This  i s  no t  
an  easy t ask .  In  fac t  there  have  a l ready been  a  number  of  fa i led  
a t tempts .725 The  bes t  so lu t ion  i s  a  combinat ion  of  for -prof i t  ODR 
providers  tha t  o f fer  t ransparent  serv ices  moni tored  by publ ic  
au thor i t i es  and  tha t  a re  a l so  backed  by publ ic  funding,  a t  l eas t  in  
the  beginning.  This  so lut ion  corresponds  with  the  exper ience  of  
the  ADR movement .726  
This  i s  essen t ial  for  ODR providers  re so lv ing d i sputes  in  
which  there  i s  a  power  imbalance  between  the  par t i es ,  such  as  
B2C disputes ,  as  wel l  as  for  providers  tha t  o f fer  low cos t  
                                                          
725
 “For instance, Electronic Consumer Dispute Resolution (ECODIR) was initially funded by the 
European Commission, but it did not succeed in becoming a self-financed ODR provider. This 
may be due to a number of reasons, the major of which was that it failed to get the co-operation of 
large ecommerce vendors. This was indeed the key strategy of successful ODR providers, such as 
CyberSettle partnerships with public and private institutions or the Internet Corporation for 
Assigned Names and Numbers (ICANN) approved Uniform Domain Names Dispute Resolution 
Policy (UDRP) providers”. See CORTES Pablo, op. cit., p. 76. 
726
 “For instance, the Dutch Foundation of ADR Committees for Consumer Affairs, an 
independent organization offering ADR services, in addition to the users’ fees, has received 
financial support from the Ministry of Justice. Also, the Danish Consumer Complaints Board is 
funded by public funds and fees paid by businesses and consumers. The fee is refunded when 
parties either settle or win the claim. Similarly, the UK Chartered Institute of Arbitration charges 
claimants a low registration fee that will be refunded if they succeed with their claim”. Ibid., pp. 
77. 
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serv ices  which  may ra i se  due  proces s  concerns .  Fai rness ,  due  
process ,  access  to  jus t ice  and ,  ul t imate ly,  the  ru le  of  l aw are  
impor tant  va lues  tha t  should be  suppor ted  by publ ic  funding.727 
Regard ing the  f ees  of  the  par t i es ,  i f  a  d i spute  is  be tween  equals  
such  as  indiv iduals  or  bus inesses ,  they have  to  share  the  cos t s  
equal ly. 728 I f  the  d i spute  i s  be tween  par t ies  wi th  unequal  power,  
such  as  B2C disputes ,  the  weaker  par ty should  pay noth ing a t  a l l  
o r  on ly a  min imum amount  to  de ter  f r ivo lous  c la ims.  This  way 
access  to  jus t ice  i s  increased  and  the power  imbalance  can  be  
overcome.  
 
 
Sect ion  2:  Technologica l  archi tecture  
 
ODR uses  ICT tools  and  the  In ternet  to  reso lve  the  d i spute 
in  the  v i r tua l  wor ld .  But ,  how does  the  user  access  th i s  v i r tua l  
wor ld?  Prac t ica l l y,  ODR is  a  serv ice  of fered  on  the  web and  the 
user  ga ins  access  to  the  provider  and  the  procedure  by v i s i t ing a  
web page .   Therefore ,  the  technica l  fea tures  of  such  a  serv ice  are  
of  equal  impor tance  to  i t s  e f fec t iveness  and  the  ques t ion  tha t  
                                                          
727
 HÖRNLE Julia, op. cit., pp. 253, 254. 
728
 “In some cases, the complainant may also be required to pay a fee to register the case. This is 
logical since when the proceedings are initiated, the respondent is not aware of the complaint and, 
even when so informed, can choose not to respond”. See BENYEKHLEF Karim and GELINAS 
Fabien, op. cit., p.82. 
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ar i ses  i s  tha t  o f ,  how should  an  ODR sys tem be  s t ruc tured ,  f rom 
a  technologica l  po in t  o f  v iew? 729 The  technological  
cons idera t ions  ex tend  to  the  software  used  in  the  procedure  and  
in  the  whole  layout  of  the  serv ice .  Of  course ,  the  technologica l  
s t ruc ture  of  ODR providers  may d i f fer  depending on  the  methods 
of  d i spute  reso lut ion  and  on  the  nature of  the  d isputes  handled .  
However ,  there  are  core  requi rements  tha t  a re  necessary and  
mus t  be  common to a l l  ODR providers .  To  be  ef fec t ive  an  ODR 
provider  mus t  be  easy enough to  use  and  access ib le  by as  many 
people  as  poss ible .  I t  mus t  t ake  advantage  a l l  poss ible  ICT tools  
to  the  most  recent  t echnologica l  advances  and  provide  speci f ic  
communicat ion  capabi l i t i es  when required .  ODR sys tems  mus t  be 
ab le  to  adapt  to  the  speci f ic  needs of  the  par t i es  and  the  
pecul iar i t i es  of  each  case . 730  The y mus t  proper ly secure  sens ible 
da ta  and  communicat ion .  ODR sys tems  mus t  be  ab le  to  adapt  to  
the  fas t  paced  technologica l  changes  and  provide  the  bes t  too ls  
                                                          
729
 “Before, the neutral could do little more than arrange the room and table as everyone liked and 
ask questions to help the parties make progress. Online, however, the neutral could completely 
redesign and reshape the environment the parties found themselves in. The burdens of this 
responsibility were both exciting and overwhelming, as few neutrals had any idea how to build an 
online environment that would help their parties come to agreement”. See RULE Colin, op. cit., p. 
46. 
730
 “For instance, typing and technical skills of the parties; time-zones; emotional stress; 
socioeconomic and cultural differences; or the scale of investments by the parties that is 
reasonable and feasible. In some cases, real time communication sessions, be it by email or web-
based communication tools, are best because they force the parties to more spontaneous and 
because it may operate faster. In other cases it creates power imbalances, for instance when parties 
have different typing skills. Sometimes, holding conversation in a turn-based and delayed manner, 
for instance one day between each communication, is best, because the parties live in very 
different time-zone or because it reduces the risk of the parties overreacting to statements of the 
other party. Sometimes videoconference is needed because it reveals details of cultural and ethnic 
background, age and gender.”. See SCHULTZ Thomas, Online Dispute Resolution: an Overview 
and Selected Issues, op. cit., pp. 15 -18. 
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avai lab le  as  every day more  sophis t ica ted  and  powerfu l  
appl ica t ions  are  be ing developed .  Technology i s  one  of  the  mos t  
essen t ia l  aspects  of  any ODR because  “ i f  carefu l ly des igned  and  
thought fu l ly appl ied ,  i t  can  be  an  essent ia l  component  in  he lp ing 
par t ies  reach  opt imal  reso lu t ions  to  the i r  d i sputes ,  whereas  i f  
misappl ied  and  poor ly des igned ,  i t  can  be  a  major  obs tac le  to  
reaching agreement” . 731 
 
 
A.  Access ib i l i t y   
 
To  be  ef fec t ive  the  ODR sys tem needs  to  be  access ib le  and  
easy to  use  for  as  many as  poss ib le  users ,  even  for  the  
technologica l ly i l l i t e ra te ,  the  low-tech  users  and  the 
inexper ienced .  At  the  same t ime i t  mus t  a l so provide  a l l  the  
necessary too ls  to  sa t i s fy the  more  exper ienced and  
technologica l ly equipped  users .  The arch i tec ture  must  be  as  
s imple  as  poss ib le and  provide  basic  too ls  of  asynchronous  
communicat ion ,  such  as  the  e-mai l  for  low-tech  users ,  bu t  a t  the 
same t ime provide addi t ional  more  advanced  too ls ,  such  as  
v ideoconferencing,  t e leconferencing and  d i scuss ion 
                                                          
731
 RULE Colin, op. cit., p. 60 
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envi ronments ,  to  accommodate  the  exper ienced  users . 732 An ODR 
provider  must  address  i s sues  concern ing the  d igi ta l  d iv ide 
between  users  crea ted  e i ther  by the  exper ience  of  users  or  
s imply the  qual i t y of  the i r  access  to  technology.  An example  of  
the  la ter  i s  the  d ivide  users  may exper ience  re la t ing to  the  speed  
of  the i r  in ternet  connect ion .  ODR providers  mus t  employ too ls  
and  in ter faces  tha t  wi l l  be  able  to  accommodate  both  users  wi th 
s low and  fas t  connect ions .   
Fur thermore ,  access ib i l i t y i s  c lose ly connected  wi th  
in teroperabi l i t y.  In teroperabi l i ty i s  a  proper ty refer r ing to  the  
ab i l i ty of  d iverse  sys tems  and  organiza t ions  to  work  together .  
With  respect  to  sof tware  and  ODR sys tems ,  in teroperabi l i t y i s  
the  capabi l i t y of  d i f feren t  programs to  exchange data  v ia  a  
common se t  o f  exchange formats ,  to  read  and  wri te  the  same f i l e  
formats ,  and to  use the  same pro tocols .  Lack  of  in teroperabi l i ty 
would  mean tha t  the  par t i es  to  a  di spute  would  not  be  ab le  to  
t ake  the i r  d i spute  to  another  provider  or  tha t  i t  would  be  h ighl y 
d i f f icu l t .  Lack  of  in teroperabi l i ty can  have  economic 
consequences ,  “because  i f  compet i tors '  p roducts  are  no t  
in teroperable ,  the resu l t  may wel l  be  monopoly or  market  
                                                          
732
 For instance, “the UDRP does not envisage the use of innovative communications for online 
hearings. The imaginative use of technology for real-time interaction, such as Web- and video-
conferencing and chat, should be explored to improve communication and the decision process”. 
See HÖRNLE Julia, op. cit., pp. 209, 210 
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fa i lure” . 733.  Therefore ,  ODR sys tems  mus t  be  des igned  wi th 
in teroperabi l i t y.   
 
 
B.  Ease  o f  appl icat ion  
 
Bes ides  be ing access ib le ,  an  ef fec t ive ODR sys tem needs  
to  be  easy to  use .  Al though the  inter face  mus t  ideal ly be  
adaptab le  to  the  speci f ic  user ,  genera l ly i t  mus t  be  easy even  for  
the  unexper ienced  to  f igure  out  how the  sys tem works  and  how 
to  navigate  i t .734 The  ease  of  appl icat ion  can be  increased 
through severa l  ICT tools  besides  the  bas ic  too ls  used  for  
communicat ion  between  the  par t i es .  At  the  beginning of  every 
procedure  ODR providers  should  use  in te l l igent  f i l ing forms  or  
(“dynamic  forms”)  which  a l low par t ies  to  f i l e  the  s tatement  of  
case  and  defense  onl ine  in  a  much eas ier  wa y through  forms  tha t  
adapt  to  the  specif ics  of  the  case  and  u t i l ize  the  exper ience  
                                                          
733
 POBLET Marta, op. cit., p. 15. 
734
 “For instance, access to multiple files in the system; user-friendly structured navigation; 
personal space reserved for each user so that documents can be viewed and organized before they 
are filed; easy access to the library of procedures; multi-format upload filing of digitized 
documents; chronological table of events; protected and hierarchized message system; online user 
guides, checklists, advice and assistance concerning both the procedure and use of the platform 
itself;  process management that is integrated yet can be broken into modules; incorporation of 
access control lists and the lightweight directory access protocol (LDAP); incorporation of 
daybook functions (calendar, reminders, to do lists); audio and video teleconferencing; online 
payment”. See BENYEKHLEF Karim and GELINAS Fabien, op. cit., pp. 128, 129. 
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accumulated  by s imi lar  former  cases  on  par t icu lar  t ypes  of  
d i sputes .735  
Dur ing the  procedure  the  ease  of  appl ica t ion  can  be 
increased  by the  use  of  appl ica t ions  such  as  shared  co l labora t ive  
workspaces ,  e lec t ronic  f i l e  management  and  onl ine  p la t forms;  
shared  co l labora t ive  workspaces ,  which  are  on l ine  appl ica t ions  
provid ing a  fac i l i ty to  share  v i sual  in format ion  by d i sp laying  
and  manipula t ing a  graphic  in ter face ,  make i t  eas ier  for  par t i es  
to  expla in  the i r  case  and  arguments  and  make the  process  
qu icker  and  more  ef f ic ien t ;  e lec t ronic  f i l e  management  and  
onl ine  pla t forms  make i t  eas ier  for  par t i es  to  up load,  v iew,  
browse,  search  and  re t r ieve  documents  reducing the  necessary 
t ime and  ef for t . 736 F inal ly ODR providers  can  use  on l ine 
appl ica t ions  to  make i t  eas ier  to  produce  an  outcome by the  ODR 
procedure ,  such  as  so lut ion  se t  da tabases  and  mul t ivar iab le  
reso lu t ion  opt imizat ion  programs.  Solut ion  se t  da tabases ,  which  
are  cons tan t ly growing and  evolv ing databases  of  poss ible  
reso lu t ions ,  based  on  the  d i spute  t ype ,  tha t  a re  proposed  to  the  
                                                          
735
 “Such online forms are ordinarily easier to complete than offline forms as they change 
depending on the information entered. For example, if the claimant classifies the type of dispute as 
‘non-delivery of goods’, the questions the form asks are tailored to this particular type of dispute”. 
See HORNLE Julia, op. cit., p. 79. 
736
 “In this context, it is interesting to look at the results of a user survey conducted by the 
American Arbitration Association (AAA) in 2004. They asked the users of their online filing 
platform, WebFile, for what purposes did they use the WebFile; the result was that only 16.2 per 
cent of users completed the entire arbitration process online. This may indicate that users do not 
entirely trust or are not entirely familiar with online platforms as yet. However, 61 per cent of 
users said that if the other party suggested using the online platform, they would in principle agree 
to use it for some part of the procedure.” Ibid., p. 82. 
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par t ies ,  can  make i t  eas ier  and fas ter  to  resolve  the  d ispute ;  
mul t ivar iab le  resolu t ion opt imizat ion programs can  ca lcu la te  a  
mathemat ica l l y op t imal  so lut ion  to  the  d i spute  based  on  a  l i s t  o f  
preferences  provided  by the  par t i es . 737 
 
 
C.  Secur i ty  
 
For  an  ODR provider  to  be  ef f ic ien t ,  the  secur i t y of  the  
serv ice  i s  a  necessary prerequis i te ,  as  i t  i s  essen t ia l  to  ensure  
t rus t  and  conf idence  in  the  onl ine  envi ronment ,  where  secur i t y 
th rea t s  cannot  be eas i l y de tec ted .  Conf ident ia l i t y wh ich  i s  
essen t ia l  in  ODR depends  on  data  secur i t y which  i s  a  top  pr ior i t y 
for  ODR providers .738 Al though i t  i s  t rue tha t  “absolu te  secur i t y 
on l ine i s  no t  poss ib le ,  in  the  of f l ine  wor ld ,  secur i t y i s  never  
per fec t  e i ther” . 739 An ODR sys tem must  be  des igned  in  a  way to  
ensure  the  h ighes t  degree  of  secur i ty to  par t i es  and  thereby 
                                                          
737
 ”SquareTrade has reported that a simple solution set system they have deployed, resolves 
almost 80 percent of their incoming disputes without requiring human intervention”. See RULE 
Colin, op. cit., p. 56. 
738
 “In face-to-face processes, confidentiality concerns reside almost totally with the actions of the 
dispute resolution service provider. But in online processes confidentiality goes hand-in-hand with 
data security. Whatever technological platforms are provided for the parties to use in working out 
their disagreement need to be well protected against those who might try to compromise the data 
they contain”. Ibid., pp. 252, 253. 
739
 SCHULTZ Thomas, Online Dispute Resolution: an Overview and Selected Issues, op. cit., p. 
15. 
  
412 
 
induce  conf idence  in  the  d i spute  reso lu t ion  mechanism.  I t  must  
employ a  combinat ion  of  mechanisms to  maximize  the  secur i t y 
of  exchanges  such  as  d igi ta l  s ignatures ,  encrypt ions  and  
f i rewal l s .  It  mus t  c rea te  a  secure  envi ronment  by pro tec t ing the  
access  of  the  part i es  and the  t ransmission  and s torage  of  
in format ion  wi th  encrypt ion .  It  mus t  employ au thent ica t ion 
mechanisms  such  as  d igi ta l  s ignatures  to  ident i t y the  par t i e s  and  
au thent ica te  the  t ransmiss ions  between  them and  the  documents  
up loaded  by them.  For  ins tance ,  e -mai l s  can  be  secured  by 
d igi ta l  s ignatures ,  o r  o ther  too ls ,  such  as  the  “Secure  
Mul t ipurpose  In ternet  Mai l  Exchange Pro tocol”  (S/MIME) or  the 
“Pre t t y Good Pr ivacy”  program.  Web-based  communicat ion  mus t  
be  secured  by us ing the  “Secure  Sockets  La yer”  (SSL) ,  which  
secures  the  “Hyper tex t  Transfer  Pro tocol” ,  o r  even  bet ter  b y 
us ing “Transpor t  Layer  Secur i t y”  (TLS) ,  the  successor  to  the  
“Secure  Sockets  Layer”  (SSL)  pro tocol .  These cryptographic  
too ls  provide  secure  communicat ions  across  the  internet  
p ro tec t ing the  conf ident ia l i t y and  in tegr i t y of  da ta  t ransmiss ions  
and  a l low most  types  of  appl ica t ion  (such  as  web browsing,  e -
mai l ,  ins tan t  messaging,  v ideo  conferencing and  o ther  da ta  
t ransfers )  to  communicate  across  ne tworks  in  a  wa y des igned  to  
prevent  t amper ing or  forger y. 740 S imi lar ly,  s tored  data  must  be 
secured  wi th  f i rewal l s .  
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 WANG Fangfei Faye, op. cit., pp. 85, 86. 
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Sect ion  3:  Creat ing  awareness  and trust   
 
Al though ODR has  exhib i ted  a  vast  po ten t ia l  for  success ful  
and  ef fec t ive  d i spute  reso lu t ion ,  however ,  ODR has  not  ach ieved  
a  widespread  implementa t ion and  many ODR providers  have 
fa i led  in  the  past  years . 741 Of  course  there  are  many reasons  that  
could  lead  to  a  fa i lu re ,  f rom lack  of  ab i l i t y to  enforce  deci s ions ,  
to  funding and  technologica l  cons idera t ions .  However ,  there  are  
addi t ional  reasons  why an  ODR provider  might  fa i l .  As  mos t  
ODR providers  wi l l  be  for  prof i t ,  l ike  a l l  businesses  in  order  to  
be  success fu l  mus t  ra i se  awareness  about  the i r  ex i s tence ,  so  tha t  
cus tomers  are  aware  of  the i r  avai lab i l i t y and  where  to  f ind  them, 
and  es tab l i sh  t rus t ,  because  only then  wi l l  poten t ia l  users  use  
ODR to  reso lve  the i r  d i sputes .  Awareness  and  t rus t  a re  essent ial  
for  the  “widespread acceptance  of  on l ine  d i spute  reso lut ion  as  a  
fu l l y- f ledged  a l ternat ive  to  ADR and l i t iga t ion” .742  
 
 
 
 
                                                          
741
 CORTES Pablo, op. cit., pp. 183, 184. 
742
 KATCH Ethan & RIFKIN Janet, op. cit., p. 20. 
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A.  Awareness  
 
In  an  a t tempt  to  unders tand  the  lack  of  awareness  about  
ODR there  i s  a  s imple  exper iment  than  anybody can  eas i l y  
per form by ask ing about  ODR amongst  f r i ends and  fami ly.  The  
au thor  of  th i s  thesis  decided  to  ra i se  the  i s sue  us ing one  of  the  
modern  technologica l  too ls  a t  h i s  d i sposal  to  per form a  mini  
survey us ing h i s  Facebook f r iends .  The resu l t  o f  the  survey 
i l lus t ra ted  tha t  an  except ional ly h igh  percentage  (9  out  of  10)  of  
the  au thors ’  Facebook f r iends ( inc luding severa l  l awyers  and  
academics)  were  unaware  of  the  ex is tence  of  ODR.   
One of  the  b igges t  p roblems  an  ODR sys tem faces  dur ing  
i t s  opera t ion  i s  the  lack  of  awareness  about  i t s  ex is tence .  
Awareness  i s  l imi ted  among the  legal  p rofess ion  and even  more  
so  in  the  genera l  publ ic .  Therefore ,  an  ODR provider  faces  the  
danger  of  fa i l ing t o  a t t rac t  par t i es  and  being unsuccess fu l ,  as  
happened  wi th  the  Vi r tua l  magis t ra te  pro jec t  and  the  ECODIR,  
which  were  not  deemed success fu l  desp i te  thei r  v iabi l i t y,  the i r  
adequate  funding and  the  f ree  of  charge  serv ices  dur ing  the i r  
in i t i a l  p i lot  phase .743 The  same problem was  ev ident  a l so  in  
t rad i t ional  ADR and to  a  cer ta in  ex tend  i s  s t i l l  today,  s ince  
lawyers  and  even  more  so  the  genera l  publ ic  are  no t  ful l y aware  
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 CORTES Pablo, op. cit., pp. 77- 79. 
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of  i t s  ex is tence .  However ,  as  s ta ted  in  the  f i r s t  par t  o f  the  thes i s ,  
the  pas t  two decades  ADR is  be ing more  heavi ly promoted  
especia l l y as  a  way to  a l lev ia te  the  pressure  on  the  jud ic ial  
sys tem and  awareness  has  s ign i f ican t ly increased .  Bu t ,  s t i l l  
ra i s ing awareness  for  ADR is  essen t ia l  as  i t  a l so  leads  to  ra i s ing  
awareness  for  ODR. 744 Greater  awareness  and  unders tanding of  
ADR concepts  and  processes  are  needed  for  ODR to f lour ish .745 
The  lack  of  awareness  i s  even  grea ter  in  ODR despi te  the 
fac t  tha t  ODR opera tes  in  the  vi r tua l  wor ld  where  informat ion  i s  
fas ter  and  more eas i l y access ib le ,  and desp i te  the  fac t  that  ODR 
sys tems  have  been  proven  as  the  “wor ld’s  mos t  success fu l  
d i spute reso lut ion sys tems ,  case load-wise” . 746 One reason  for  the 
lack  of  awareness  about  ODR is  i t s  mis representa t ion .  The 
b lur red  l ines  be tween  ODR and ODP 747 and  the  fac t  tha t  in  B2C 
disputes  ODR services  were  developed  essent ia l l y as  subs t i tute  
sys tems  for  compla in t s  management  mechanisms  a iming to  
cus tomer  sa t i s fac t ion ,  o f ten  leads  to   the  mis representa t ion  of  
ODR as  an  af ter  purchase  serv ice .  This  forms  par t  o f  the  reason  
why ODR has  remained  so  much under  the  radar ,  a l though “many 
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 KATCH Ethan & RIFKIN Janet, op. cit., p. 21. 
745
 CORTES Pablo, op. cit., pp. 75- 77. 
746
 “To anyone asking whether online dispute resolution (ODR) works, whether it is important, a 
simple answer may be offered: eBay today resolves through ODR about sixty million disputes per 
year”. See SCHULTZ Thomas, The Roles of Dispute Settlement and ODR, op. cit., p. 2. 
747
 See supra at Online Dispute Prevention. 
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onl ine  shoppers  have  used  an  ODR sys tem,  but  wi thout  ac tual ly 
ident i fying i t  as  such” . 748  
Fur thermore ,  bus inesses  are  re luc tan t  to  adver t i se  the  fac t  
tha t  they of fer  ODR because  the i r  cus tomers  might  th ink  tha t  
d i sputes  were  a  f requent  occurrence ,  when in  fac t  the  oppos i te  i s  
t rue ,  s ince  the  ex is tence  of  adequate  r edress  op t ions  through a  
fa i r ,  neu t ra l ,  and  wel l - thought -out  compla in t -handl ing process  i s  
bound to  at t rac t  more  cus tomers ;  fur thermore ,  bus inesses  have 
the  ab i l i t y to  make the  consumer  aware  of  the  avai lab i l i ty of  the  
d i spute  reso lut ion  serv ice  wi thout  de t rac t ing f rom the  market ing 
messages  the  bus iness  i s  at t empt ing to  communicate .749 Another  
reason  for  the  lack  of  awareness  about  ODR,  a l so  ev ident  in  
t rad i t ional  ADR,  i s  due  to  the  conf ident ia l i t y of  these  methods .  
Most  cases  are  no t  publ i shed;  therefore  the  publ ic  i s  no t  
adequate ly informed and  consequent ly re luc tan t  to  “take  par t  in  
a  process  they do  not  know and do  not  unders tand”.750 
Fur thermore ,  the  publ ic  i s  not  in formed about  the  “success  
s tor ies”  which would  convince  poten t ial  users  to  u t i l ize  ODR. 
 
 
                                                          
748
 SCHULTZ Thomas, The Roles of Dispute Settlement and ODR, op. cit., p. 2. 
749
 “For instance, on eBay, the availability of dispute resolution services is only made clear at one 
point in the initial transaction process, and is only advertised on a page, two or three levels down 
in the website under customer service”. See RULE Colin, op. cit., pp. 291, 292. 
750
 KATCH Ethan & RIFKIN Janet, op. cit., p  22. 
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B.  Trust   
 
There  i s  an  inex t r icab le  connect ion  between  ODR and 
t rus t .  ODR i tse l f  i s  a  t rus t  bui ld ing mechanism.  Bes ides  set t l ing 
d i sputes ,  ODR has  the  ro le  of  f ac i l i ta t ing t rus t  in  the  onl ine 
envi ronment  and  e-commerce  t ransact ions .  Future development  
of  the  In ternet ,  e -commerce  and  ODR are  co-dependent .  R isk ,  
fear ,  and  uncer ta inty l imi t  ac t iv i t y,  whi le  “ t rus t  helps  people 
overcome barr iers  and  makes  i t  eas ier  to  t rade  and  in terac t”.751 
Trus t  in  a  t ransact ion  i s  a  judgment  made by one  par ty based  on 
the  exper ience  and  percept ion  and  an  assessment  of  whether  the  
o ther  par ty wi l l  per form accord ing to  expecta t ions .752 
Transact ions  require  t rus t ,  more  so  in  the  onl ine  
envi ronment  which  i s  woefu l ly lack ing  in  t rust .753 Especia l ly in  
the  onl ine  envi ronment  where  the  par t i es  to  a  t ransact ions  cannot  
                                                          
751
 RULE Colin and FRIEDBERG Larry, The appropriate role of dispute resolution in building 
trust online, Artificial Intelligence and Law, vol.13, n.2, 2005, p. 197. 
752
 “Trust in the context of dispute resolution is an expectation that one’s cooperation will be 
reciprocated, in a situation where one stands to lose if the other chooses not to cooperate.  Risk: 
The existence of risk is a precondition for trust. Only when one is at risk, dependent or vulnerable, 
can his/her behavior or expectations demonstrate trust. Uncertainty: Trust can manifest only when 
there is a degree of uncertainty regarding another’s future behavior; if the other’s behavior is pre-
ordained or controlled, trust is unnecessary and moot.  Expectations: One expects that his/her 
cooperation, or other trust-indicating action, will be reciprocated by the other”. See EBNER 
Noam, ODR and Interpersonal Trust, In M.S. Abdel Wahab, E. Katsh & D. Rainey (Eds.) ODR: 
Theory and Practice, (The Hague: Eleven International Publishing), 2012, pp. 3, 4. 
753
 “The recent Chinese survey ‘Lack of Trust Stifles Online Trade’ by the China Electronic 
Commerce Association (CECA) alarmingly discovered that more than a third of Chinese 
companies with experience in online trading do not trust e-commerce, while an earlier report 
showed that 71.1 per cent of Chinese internet users who bought and sold online were wary of 
fraud”. WANG Fangfei Faye, op. cit., pp. 15, 16. 
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be sure  about  who i s  on  the  other  end  of  the  computer  screen  
t rus t  i s  much harder  to  es tab l i sh .754 The  sense  of  d i s t rust  i s  on ly 
enhanced  by cases  of  f raud  and  explo i ta t ion .755 People  are  of ten 
af ra id  to  share  priva te  in format ion  over  the  internet ,  such  as  
us ing the i r  c red i t  cards  for  on l ine  purchases ,  because  they are  
worr ied  about  misuse  and  about  the  lack  of  avai lab i l i t y in  
reso lv ing poten t ia l  d i sputes .756 
P roviding fa i r  and  ef fec t ive  ODR for  sys tems  such  as  e-
commerce  increases  the  poten t ia l  users ’  conf idence  in  the  
sys tem. 757 Especia l ly s ince  the  par t i es  tha t  u t i l ize  a  d ispute 
reso lu t ion  process ,  s tar t  wi th  a  decreased  sense  of  t rus t .  Onl ine 
d i spute  reso lu t ion  can  reverse  the  negat ive  t rus t  impact  the  
problem caused to  the  ex ten t  tha t  users  t rus t  the  onl ine 
envi ronment  even  more  because  of  i t s  ab i l i ty to  reso lve  the 
i s sues  in  case  a  t ransact ion  goes  awry and  become more  loyal  to  
the  marketp lace  than  they would  have  been  i f  there  had  been  no  
                                                          
754
 ”There is an overarching sense of distrust people have whenever they approach the Internet. Its 
positive characteristics and opportunities notwithstanding, the Internet has become something 
similar to a bad neighborhood after dark. We watch where we are going, try and stay close to 
familiar sites, and complain about the lack of competent policing. We constantly warn our children 
regarding this global neighborhood, telling them not to stray from the main road and above all – 
not to speak to strangers, let alone take candy from them. This environment is fraught with 
distrust”. See EBNER Noam, op. cit., p. 8. 
755
 “Patricia Wallace, one of the early writers on the psychology of the Internet, noted how the fact 
that all of these interactions have been used exploitatively in the past, cause users to approach the 
Internet bearing a pre-emptive filter of distrust”. Ibid., p. 9. 
756
 WANG Fangfei Faye, op. cit., pp. 15, 16. 
757
 EBNER Noam, op. cit., pp. 1, 2. 
  
419 
 
problem at  a l l .758 The  bes t  way to  es tab l i sh  t rust  in  the  onl ine 
marketp lace  i s  the  use  of  t rustmarks  to  ensure  users  about  the 
t rus twor th iness  of  on l ine  merchant  or  serv ices .  Disp laying the  
Trus tmark  is  a  way vouching for  the  t rus twor thiness  of  on l ine 
merchants  or  serv ices  and  helps  to  bu i ld  t rus t  par t i cular ly where  
there  i s  l imited  informat ion  about  the i r  c red ib i l i t y. 759 
Bes ides  the  t rus t  bu i lding ro le  of  ODR,  ODR serv ice  
providers  themselves  re ly on  t rus t  for  the i r  success fu l  opera t ion .  
Al though a l l  forms of  ADR have encountered  d i s t rus t ,  ODR is  
based  on  in ternet  communicat ion  which  can  be  co ld  and  
d i s tance-crea t ing and  make i t  even  more  chal lenging to  es tab l i sh 
t rus t .760 This  d is t rust  i s  only increased  by the  number  of  d i sputes  
ar i s ing out  of  e-commerce . 761 ODR in  order  to  be  ef fec t ive  must  
crea te  an  envi ronment  of  t rust  which  puts  people  into  a  mindset  
tha t  maximizes  the  chance  of  a  fas ter  and  smoother  reso lut ion .762 
In  order  for  an  ODR provider  to  be success fu l  i t  needs  to  be 
t rus twor thy so  tha t  i t ’ s  chosen  by poten t ia l  users .  ODR providers  
ask  par t ies  to  t rus t  the  ODR process ,  to  d i scuss  the i r  interes t s  
and  to  d ivulge  sens i t ive  informat ion  desp i te  the  r i sk  and  
                                                          
758
 “If the complainant’s anxiety grows to the point where they are coming to suspect that they 
have been victimized, and then through direct communication the problem is resolved and their 
anxiety is removed, then the negative presumptions they might have made about the 
trustworthiness of the marketplace are cut off at the knees”. See RULE Colin and FRIEDBERG 
Larry, op. cit., p. 202. 
759
 Ibid., p. 200. 
760
 EBNER Noam, op. cit., pp. 1, 2. 
761
 CORTES Pablo, op. cit., pp. 77- 79. 
762
 RULE Colin and FRIEDBERG Larry, op. cit., p. 203 
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uncer ta in ty involved .  Therefore ,  the  ODR provider  mus t  
es tab l i sh  t rus t  by provid ing an  ef f ic ien t  and  ef fec t ive  way o f  
managing d i sputes  and  a t  the  same t ime safeguard  
conf ident ia l i t y and  impar t ia l i t y. 763 Between  the  par t i es ,  t rus t  i s  
h indered  by both  the  inherent  d i s t rus t  c rea ted  by the  appearance  
of  the  d i spute  and  by addi t ional  di s t rus t  because  of  the  medium 
of  communicat ion .  The ODR provider  mus t  es tab l i sh  t rus t  in  
order  to  promote a  t rus t - f i l l ed  envi ronment  for  problem so lv ing 
based  on  coopera t ion  wi thout  d i s t rus t  tha t  would make users  fee l  
th rea tened  and  defens ive .764 The  ODR provider  mus t  es tab l ish 
t rus t  to  a l low users  to  f ree ly share  in format ion  wi thout  the  fear  
tha t  i t  might  be  used  agains t  them. 
Cyberspace  has  a  no tor ious  conf idence  problem and  the  
same problem al so af fec t s  ODR which  opera tes  in  the same 
envi ronment .  The reason  for  the  lack  of  t rus t  in  cyberspace  i s  
the  absence  of  contro l  s ince  the  lack  of  phys ica l  in terac t ion  can  
decrease  the  sense  of  cont ro l  and  make i t  more  d i f f icu l t  for  
people  to  t rus t  the i r  counterpar t s .  The  lack  of  t rus t  i s  due  to  the  
absence  of  “ t rad i t ional  po int s  of  reference ,  which  form an 
arch i tec ture  of  conf idence  and  by which  people  assess  the  
t rus twor th iness  of  an  of f l ine  s i tua t ion” . 765 In  the  of f l ine  wor ld 
people  are  usual ly ab le  to  access  a  s i tua t ion ,  evaluate those 
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 Ibid., p. 203. 
764
 EBNER Noam, op. cit., pp. 4, 5. 
765
 SCHULTZ Thomas, Does Online Dispute Resolution Need Governmental Intervention? op. 
cit., p. 75. 
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“poin ts  of  reference”  and  form an  opin ion  about  the  
t rus twor th iness  of  the i r  counterpar t .  For  ins tance ,  i f  one  h i res  a  
l awyer  to  r eso lve  a  d i spute ,  one  deal s  wi th  a  rea l  person  or  a  
rea l  o f f ice  or  a  l i cense  and  there  i s  someth ing connected to  a  
phys ica l  ex i s tence .  S imi lar ly i f  someone v i s i ts  the  phys ica l  
es tab l i shment  of  a  commercia l  s tore  or  a  bank ,  there  are  “poin ts  
of  reference”  tha t  can  be  evaluated  in  order  to  form an  in formed 
opin ion  about  the ir  t rus twor th iness .  For  example ,  expens ive 
bui ldings  and  furn i ture ,  suf f ic ien t  adver t i s ing,  wide  c l ien t  base  
and  good reputa t ion  can  increase  peoples ’  t rust .  However ,  the 
same does  not  apply in  the  onl ine  wor ld ,  where  the  lack  of  such  
“poin t s  of  reference”  makes  i t  d i f f icu l t  i f  not  impossib le  to  
assess  the  cred ibi l i t y of  the  o ther  par ty and  consequent ly t rus t  
them.  In  the  onl ine  wor ld  and subsequent ly in  ODR “such  an 
arch i tec ture  or  such point s  of  reference  must  be crea ted  to  a l low 
people  to  have  confidence” . 766 
 
 
C.  Solu t ions  
 
I t  i s  ev ident  that  for  i t s  e f fec t ive  and  success fu l  opera t ion 
an  ODR provider  needs  to  ra i se awareness  and  a t t rac t  users  bu t  
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also  es tab l i sh  t rus t  to  re ta in  those  users .  There  are  severa l  ways  
by which  ODR providers  can  ra i se  users ’  awareness  and  enhance  
users ’  sense  of  t rus t .  Bui ld ing t rus t  and  boos t ing conf idence  
requi res  l egal  and  technica l  too ls ,  f rom regula t ion and  
accred i ta t ion  mechanisms  to  mechanisms  for  providing secur i t y,  
cer t i f i ca t ion  and  pr ivacy. 767 At  the  level  o f  des ign  a  way to  
enhance  t rus t  i s  by safeguard ing data  secur i t y and  pr ivacy,  b y 
us ing encrypt ion  techniques  and d igi tal  s ignatures .  At  the  level  
o f  opera t ion  a  way to  enhance  t rus t  i s  t ransparency.  A way to  
achieve  t ransparency i s  by provid ing informat ion  about  the 
process  and  th i rd  neut ra l s .768 In  ad judica t ive  methods,  
t ransparency and  t rus t  may be  assured  by the  publ ica t ion  of  
deci s ions  which  wil l  a l so  ra i se  awareness .  The publ ica t ion  of  
deci s ions  wil l  p rovide  the  t ransparency essent ia l  to  increas ing 
t rus t  in  ODR,  but  a t  the  same t ime mus t  be  balanced wi th  
conf ident ia l i t y,  one  of  the  main  advantages  of  ODR,  for  ins tance  
by keeping the  names  of  the  par t ies  conf ident ia l  o r  us ing 
impersonal  s ta t i s t i ca l  da ta ,  sample  cases ,  se lec t ive publ ica t ion  
of  deci s ions .  In  consensual  methods  or  highly au tomated 
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 “All ODR providers should be subject to mandatory disclosure requirements, including: the 
type of ODR procedure and its main features, e.g. languages; restrictions of the procedure, e.g. 
monetary threshold etc.; requirements that consumers must meet, e.g. the previous attempt to 
obtain redress through the business internal complaint system; governing structure; criteria for 
becoming a neutral third party; costs, including fees and possible extra costs when decisions need 
to be enforced; rules that serve as the basis for the body’s decisions, e.g. legal provisions, 
considerations of equity, codes of conduct etc.; security measures to keep private data confidential; 
enforceability of decisions and agreements; an annual report evaluating the functioning of the 
provider”. See CORTES Pablo, op. cit., pp. 77- 79. 
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procedures ,  feedback  sys tems  enhance  the  es tab l ishment  of  t rus t  
by a l lowing users  to  vo ice  the i r  concern  and  a t  the  same t ime 
provide  ins ights  on how to  improve ODR.769 Another  way to  r a i se 
awareness  and  enhance  the  t rus twor thiness  of  ODR providers  i s  
th rough c lear inghouses  tha t  would  ra i se  awareness  b y being 
gatewa y en t r y poin t s  and  por ta l s  to  ODR providers  that  users  
might  o therwise  never  been  aware  of .  C lear inghouses  wi l l  a l so 
es tab l i sh  t rust  by provid ing an  accred i ta t ion  sys tem to  assess  
ODR providers  and  a  reputa t ion  sys tem to  ra te  them.  For  
ins tance ,  i t  could  be  wi th  the  use  of  t rus tmarks  to  cer t i fy ODR 
providers  and ensure  poten t ia l  users  about  the i r  
t rus twor th iness .770 In  order  to  avoid  confus ion  a  s ingle  and 
global  Trus tmark  could  be  used  gran ted  by a  cen t ra l  ins t i tu t ion .  
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 SCHULTZ Thomas, Does Online Dispute Resolution Need Governmental Intervention? op. 
cit., pp. 75- 84. 
770
 “This is currently being effected in an informal manner by the European Commission, which 
publishes a list of those providers that have been approved by the Member States. However, the 
existing structure is rather limited, since providers have to comply only with unsupervised 
recommendations and do not display a Trustmark”. See CORTES Pablo, op. cit., p. 194. 
  
424 
 
Conclusion 
 
The  main  subjec t  o f  th i s  research  pro jec t  i s  on l ine  d i spute 
reso lu t ion  and  the propos i t ion of  a  fa i r  and  ef fec t ive  ODR 
sys tem.  ODR is  no t  examined  as  a  d i s t inc t  modern  phenomenon 
but  as  the  la tes t  s tep  in  the  evolut ionary ladder  of  d i spute 
reso lu t ion .  The thes i s  i l lus t ra tes  the  evolu t ion  of  d i sputes  over  
the  years  and  the  f ac t  tha t  d i spute  reso lu t ion  a lways  evolved  in  
para l le l .  In  the  beginning d i sputes  were  s impler  and  occurred  
between  par t ies  wi th  geographica l  p roximity,  such  as  wi th in  the  
conf ines  of  a  vi l l age  or  a  c i t y.  For  those  d i sputes ,  t radi t ional  
cour t s  were  the  pr inc ipal  way of  r eso lu t ion .  However ,  as  people 
s tar ted  to  t ravel  fur ther  d i s tances  and communicate  f rom afar ,  
d i sputes  evolved and  became more  complex  and increas ingly 
cross  border .  In  order  to  provide  a  sa t i s fac tory reso lu t ion  of  
these  d i sputes ,  d i spute  reso lu t ion  a l so  evolved  and  a l ternat ive  
d i spute  resolu t ion  was  proposed  as  the  so lu t ion .  ADR managed  
to  respond to  the  need  crea ted  by cross  border  d i sputes  and  
provide  a  fas t ,  cos t  e f fec t ive  and f lex ib le  way to  reso lve 
d i sputes .  ADR overcame the  inef f ic iencies  of  the  t radi t ional  
cour t  sys tem and  grea t ly fac i l i t a ted  internat ional  commerce .  As  
d i s tance  communicat ion ,  internat ional  t ravel  and  in ternat ional  
commerce  were  r i s ing,  so  d id  ADR.   
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However ,  d i sputes  evolved  once  more  when the  wor ld  was 
in t roduced  to  what  has  become to  be  known as  the  d igi ta l  e ra .  
The invent ion  of  personal  computers  and  the  internet  as  wel l  as  
the  d igi ta l iza t ion  of  in format ion  comple te ly changed  the  way 
people  communicate  and  in terac t .  In  the  d igi ta l  e ra  people  are  
now able  to  communicate ,  interac t  and  t ransact  f rom the  far  
corners  of  the  wor ld  wi th  the  push  of  a  bu t ton ,  th rough the  use  
of  the i r  personal  computer  equipped  with  an  in ternet  connect ion.  
A whole  new wor ld  was  crea ted  i . e .  the  cyber  wor ld .  Disputes  
evolved  because  the  number  of  cross  border  d i sputes  increased  
as  never  before  and  new d isputes  arose ,  which  were  border less  
as  they ex is ted  sole ly in  the  cyber  wor ld .  The t rad i t ional  cour t  
sys tem and  t rad i t ional  ADR proved  inef fec t ive  and  in  order  to  
sa t i s fy the  needs  of  the  d igi ta l  e ra  d i spute  reso lu t ion  combined 
ADR wi th  the  informat ion  and  communicat ion  tools  of  the  
d igi ta l  e ra  and  ODR was  crea ted .   
The  f i r s t  par t  o f  th is  research  pro jec t  i l lus t ra tes  the  
evolu t ion  of  d i sputes  and  di spute  reso lut ion  f rom the  analog era ,  
when d i spute  reso lut ion  was  face  to  face ,  to  the  digi ta l  e ra ,  when 
d i sputes  are  reso lved  in  cyberspace .  ODR was  crea ted  f rom the  
combinat ion  of  ADR wi th  ICT tools ,  therefore ,  in  order  to  
unders tand  ODR i t  i s  essen t ial  to  begin wi th  ADR.  The f i r s t  ha l f  
o f  the  f i r s t  par t  i s  dedica ted  to  ADR.  Par t icular ly,  the  f i r s t  
chapter  def ined  ADR and demons t ra ted the  evolu t ion  of  d isputes  
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and the  d i spute  reso lu t ion  movement  from the  b i r th  of  ADR to  
the  20 t h  century modern  reb i r th .  The second chapter  analysed  the 
main  forms  of  ADR as  they,  in  the i r  v i r tua l  representa t ion ,  a re  
a l so  the main forms  of  ODR. Al though there  are  severa l  ADR 
methods ,  many of  which  are  br ief ly demons t ra ted ,  however ,  th i s  
thes i s  focused  on the  three  main  methods  of  negot ia t ion ,  
media t ion  and  arbi t ra t ion,  as  they represent  th ree  d is t inct  
fundamenta l  ways  to  reso lve  d i sputes ;  one  tha t  t akes  p lace  
between  the  par t i es  and  wi thout  any ex ternal  he lp ;  one  where  a  
neut ra l  th i rd  par ty ass i s t s  the  par t i es  to  a  d i spute  to  come 
themselves  to  a  reso lu t ion ;  and  one  where  a  neut ra l  th i rd  par t y 
reso lves  the  case  for  the  par t i es  wi th  a  b inding and  f ina l  
deci s ion .   The thi rd  chapter  demons t ra tes  the  advantages  and 
d i sadvantages  of  ADR,  not  on ly because  the  t ipp ing sca le  in  
favour  of  the  former  shows  the  essent ia l i t y of  a l t e rnat ive 
reso lu t ion  for  d i sputes ,  bu t  a l so  because  many of  the  advantages  
and  the  drawbacks  are  a l so  common to  ODR.   
The second hal f  of  the  f i r s t  par t  demons t ra tes  d ispute 
reso lu t ion  in  the  d igi ta l  e ra  i . e .  ODR.  The f i r s t  chapter  def ines  
ODR and descr ibes  the  main  methods  of  ODR,  onl ine 
negot ia t ion ,  onl ine media t ion  and  onl ine  arb i t ra t ion .  I t  a l so  
analyses  the  second of  the  bui ld ing b locks  of  ODR i .e .  the  ICT 
tools  and  i l lus t ra tes  the  inf luence  and t ransformat ive  power  of  
t echnology in  d i spute  reso lu t ion .  The second chapter  provides  a  
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br ief  account  of  the  re la t ive ly shor t  evolu t ion  of  ODR,  b y 
present ing the  f i r s t  in i t i a t ives  as  wel l  as  two of  the  mos t  
success fu l  ODR examples ,  one  connected  to  eBay and  one  to  the 
In ternet  Corpora t ion  for  Ass igned  Names  and  Numbers  ( ICANN).  
These  examples ,  as  wel l  as  o thers  presented  in  re levant  sec t ions ,  
a re  used  in  the  second par t  o f  the  thes i s  in  order  to  ident i f y 
success fu l  p rac t ices  for  ODR providers .  The th i rd  chapter  
presents  the  advantages  of  ODR which i l lus t ra te  the  necess i t y of  
ODR and the  fac t  tha t  ODR can  respond more  than  adequate ly to  
the  needs  of  the  d ig i ta l  e ra ,  as  wel l  as  again  help  to  ident i fy the  
charac ter i s t i cs  that  an  ODR provider  mus t  have  and  the serv ices  
tha t  i t  mus t  provide  in  order  to  be  success fu l .  It  a l so  presents  
the  drawbacks  that  the  ODR sys tem must  overcome.  This  
in format ion  i s  used  in  the  second par t  to  formulate  the  
propos i t ion  of  an  ODR sys tem.   
The f i r s t  par t  p rovides  an  in  depth i l lus t ra t ion  of  the  
evolu t ion  of  d i sputes  and  d i spute  reso lu t ion  and  demons t ra tes  
tha t  ODR is  a  necess i t y of  the  d igi ta l  e ra  bu t  a l so  tha t  i t  has  the  
poten t ial  to  be  a  revolu t ionary,  e f fec t ive  and  success fu l  way to  
reso lve  d i sputes ;  a  way tha t  wi l l  be  the  fu ture  of  d i spute 
reso lu t ion .  The second par t  o f  the  thesi s  ident i f i es  the  necessary 
charac ter i s t i cs  of  the  ODR sys tem.  
The second par t  i s  a  proposal  for  the formula t ion  of  the  
ODR sys tem based  on  the  conclusions  drawn f rom the  f i r s t  par t  
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of  the  thes i s .  The second par t  descr ibes  the  ODR sys tem,  i t s  
p rocess  and  i t s  a rch i tec ture .  The f i r s t  ha l f  o f  the  second par t  i s  
dedica ted  to  the  ODR process .  Based  on  the  exper ience of  the  
d i spute reso lut ion movement  i t  i s  demons t ra ted tha t  there  i s  a  
need  for  a  mul t i -method and  mul t i -s tep  process  tha t  t akes  
advantage  of  the  d i s t inc t  capabi l i t i es  of  the  main  ways  of  
d i spute reso lut ion .  The f i r s t  chapter  presents  the  three  s tep 
process ,  the  addi t ional  s tep  of  onl ine  di spute  prevent ion  for  B2C 
disputes  and  the  UNCITRAL proposal  as  an  example  of  such  
process .   
Chapters  two and  three  are  dedica ted  to  on l ine  arb i t ra t ion.  
They demons t ra te  the  necess i t y for  on l ine  arb i t ra t ion  as  the  f ina l  
s tep  of  the  process  because  only a rb i t ra t ion  can  provide  a  
b inding and  enforceable  avenue for  redress  and  overcome one  of  
the  grea tes t  d rawbacks  of  ODR which  i s  the  enforceabi l i t y of  the  
outcomes .  They a l so  provide so lu t ions  to  al l  p roposed concerns  
re la t ing to  on l ine arb i t ra t ion  regard ing the  agreement ,  the 
procedure  and  the  outcome,  such  as  the  amendment  of  the  New 
York  convent ion  in  order  to  expressly fac i l i t a te  the  enforcement  
of  on l ine  arb i t ra l  awards .  As  far  as  the  outcome i s  concerned  the  
thes i s  sugges t s  on l ine  b inding arb i t ra t ion  except  in  cases  where  
enforcement  can  be  bet ter  ensured through se l f -enforcement  
mechanisms ,  in  which  cases  non-b inding onl ine  arb i t ra t ion 
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would  suff ice .  The thes is  provides  such an  example  by 
present ing the  UDRP sys tem.   
The second hal f  o f  the  second  par t  descr ibes  the  
arch i tec ture  of  the ODR sys tem regard ing the  network ,  the 
regula t ion  and  the  providers .  Again  the  examinat ion of  ADR and 
ODR in the f i r s t  par t  o f  the  thes i s  a l lows  conclus ions  to  be  
drawn,  which  are  in tegra ted  as  essent ia l  charac ter i s t i cs  of  the  
ODR sys tem.  The f i r s t  chapter  demonst ra tes  the  necessi t y of  a  
global  and  in ternat ional  ODR network  of  coopera t ion in  a  
na t ional  l evel  th rough t rea t ies  and  in  supranat ional  l evel  under  
the  auspices  of  an in ternat ional  organisa t ion ,  which  wil l  have  
c lear inghouses  in  each  respect ive  count ry coopera t ing wi th  the  
re levant  s ta te  author i t i es  and a l lowing access  to  ODR as  wel l  as  
accred i t  ODR providers .  The second chapter  i s  dedica ted to  the  
regula t ion  of  ODR and i t  demonst ra tes  the  necess i t y for  co-
regula t ion ,  wi th  se l f - regula t ing in i t ia t ives  backed  by publ ic  
cont ro l .  Also ,  i t  demons t ra tes  i s  the  necess i t y for  gu idel ines  in  
the  forms of  codes  of  conduct  is sued  by the  in ternat ional  
organiza t ion  to  ensure  minimum regula tory s tandards  and  the 
safeguard ing of  the  bas ic  princ ip les  of  impar t ia l i ty and  
independence ,  t ransparency,  access ib i l i t y,  e f fec t iveness  and  
fa i rness .  The compliance  wi th  the  guidel ines  mus t  be  ensured  by 
the  c lear inghouses  tha t  wi l l  accred i t  the complying providers .   
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The th i rd chapter  descr ibes  the arch i tec ture  of  the  ODR 
provider  and  par t icu lar ly the  wa y ODR providers  mus t  be  funded 
and  the i r  t echnologica l  a rch i tec ture .  As  far  as  the  funding  goes ,  
the  bes t  so lu t ion  i s  a  combinat ion  of  for -prof i t  ODR providers  
tha t  o f fer  t ransparent  serv ices  moni tored  by publ ic  au thor i t i es  
and  tha t  a re  a l so  backed  by publ ic  funding,  a t  l eas t  in  the 
beginning.  As  far  as  the  technologica l  a rch i tec ture  goes ,  the  
thes i s  demonst ra tes  the  necessary s teps  so  tha t  ODR providers  
ensure  access ib i l i t y,  ease  of  appl ica t ion  and  secur i t y.  Final ly,  in  
sp i te  of  a l l  the  poten t ia l ,  to  da te  ODR has  not  ach ieved  a  
widespread  market  implementa t ion .  Awareness  and  t rus t  a re  
essent ia l  for  the widespread  acceptance  of  on l ine d i spute 
reso lu t ion  as  a  fu l ly- f ledged  a l ternat ive  to  ADR and l i t iga t ion .  
The thes i s  again  proposes  the  necessary so lu t ions .  
In  conclus ion ,  the  thes i s  demonst ra tes  how the  evolut ion 
of  d i sputes  and  di spute  reso lut ion  led  to  ODR and based  on  the  
research  conducted  on  thi s  evolu t ion ident i f i es  the  essent ia l  
charac ter i s t i cs  tha t  an  ODR sys tem must  possess  in  order  to  be  
fa i r ,  e f fec t ive  and  success fu l  and  in  order  for  ODR to  ful f i l  a l l  
i t s  p romising poten t ia l  as  the  d i spute  reso lver  of  the  d igi ta l  e ra .  
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